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GPO

Federal Communications Commission

Personal Communications Services
(part 24, subpart E of this chapter).

Incumbent Local Exchange Carrier (In-
cumbent LEC). ““Incumbent LEC” has
the same meaning as that term is de-
fined in §51.5 of this chapter.

In-region. For the purposes of this
section, an incumbent LEC’s broadband
CMRS service is considered ‘‘in-region”’
when 10 percent or more of the popu-
lation covered by the CMRS affiliate’s
authorized service area, as determined
by the 1990 census figures, is within the
affiliated incumbent LEC’s wireline
service area.

Rural Telephone Company. ‘‘Rural
Telephone Company’” has the same
meaning as that term is defined in
§51.5 of this chapter.

(f) Sunset. This section will no longer
be effective after January 1, 2002.

[62 FR 63871, Dec. 3, 1997]
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21.209 Communications concerning safety of
life and property.

21.210 Operation during emergency.

21.211 Suspension of transmission.

Subpart E—Miscellaneous

21.300
21.301

[Reserved]

National defense; free service.

21.302 Answers to notices of violation.

21.303 Discontinuance, reduction or impair-
ment of service.

21.304 Tariffs, reports, and other material
required to be submitted to the Commis-
sion.

21.305 Reports required concerning amend-
ments to charters and partnership agree-
ments.

21.306 Requirement that licensees respond
to official communications.

21.307 Equal employment opportunities.

Subpart F—Developmental Authorizations

21.400 Eligibility.

21.401 Scope of service.

21.402 Adherence to program of research and
development.

21.403 Special procedure for the develop-
ment of a new service or for the use of
frequencies not in accordance with the
provisions of the rules in this part.

21.404 Terms of grant; general limitations.

21.405 Supplementary showing required.

21.406 Developmental report required.

Subparts G—J [Reserved]

Subpart K—Multipoint Distribution Service

21.900
21.901
21.902
21.903
21.904
21.905
21.906
21.907
21.908

Eligibility.

Frequencies.

Interference.

Purpose and permissible service.

Transmitter power.

Emissions and bandwidth.
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Transmitting equipment.

21.909 MDS response stations.

21.910 Special procedures for discontinu-
ance, reduction or impairment of service
by common carrier licensees.

21.911 Annual reports.

21.912 Cable television company eligibility
requirements and MDS/cable cross-own-
ership.

21.913 Signal booster stations.

21.914 Mutually-exclusive  MDS
tions.

21.915 One-to-a-market requirement.

21.920 Applicability of cable television EEO
requirements to MDS and MMDS facili-
ties.

21.921 Basis and purpose for electronic filing
and competitive bidding process.

21.922 Authorized frequencies.

21.923 Eligibility.

applica-
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21.924 Service areas.

21.925 Applications for BTA authorizations
and MDS station licenses.

21.926 Amendments to long-form applica-
tions.

21.927 Sole bidding applicants.

21.928 Acceptability of short- and long-form
applications.

21.929 Authorization period for station li-
censes.

21.930 Five-year build-out requirements.

21.931 Partitioned service areas (PSAS).

21.932 Forfeiture of incumbent MDS station
licenses.

21.933 Protected service areas.

21.934 Assignment or transfer of control of
BTA authorizations.

21.935 Assignment or transfer of control of
station licenses within a BTA.

21.936 Cancellation of authorization.

21.937 Negotiated interference protection.

21.938 BTA and PSA technical and inter-
ference provisions.

21.939 Harmful interference abatement.

21.940 Non-subscription MDS service.

21.941—21.948 [Reserved]

21.949 Individually licensed 125 kHz channel
MDS response stations.

21.950 MDS subject to competitive bidding.

21.951 MDS competitive bidding procedures.

21.952 Bidding application procedures.

21.953 Prohibition of collusion.

21.954 Submission of up front payments.

21.955 Submission of down payments.

21.956 Filing of long-form applications or
statements of intention.

21.957 Petitions to deny against long-form
applications; comments on statements of
intention.

21.958 Full payment and issuance of BTA
authorizations.

21.959 Withdrawal, default and disqualifica-
tion.

21.960 Designated
MDS.

21.961 Definitions applicable to designated
entity provisions.

AUTHORITY: Secs. 1, 2, 4, 201-205, 208, 215,
218, 303, 307, 313, 403, 404, 410, 602, 48 Stat. as
amended, 1064, 1066, 1070-1073, 1076, 1077, 1080,
1082, 1083, 1087, 1094, 1098, 1102; 47 U.S.C. 151,
154, 201-205, 208, 215, 218, 303, 307, 313, 314, 403,
404, 602; 47 U.S.C. 552, 554.

SOURCE: 44 FR 60534, Oct. 19, 1979, unless
otherwise noted.

entity provisions for

Subpart A—General

§21.1 Scope and authority.

(a) The purpose of the rules and regu-
lations in this part is to prescribe the
manner in which portions of the radio
spectrum may be made available for
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domestic communication common car-
rier and multipoint distribution service
non-common carrier operations which
require transmitting facilities on land
or in specified offshore coastal areas
within the continental shelf.

(b) The rules in this part are issued
pursuant to the authority contained in
Titles | through 11l of the Communica-
tions Act of 1934, as amended, which
vest authority in the Federal Commu-
nications Commission to regulate com-
mon carriers of interstate and foreign
communications, to regulate radio
transmissions and issue licenses for
radio stations, and to regulate all
interstate and foreign communications
by wire and radio necessary to the ac-
complishment of the purposes of the
Act.

(c) Unless otherwise specified, the
section numbers referenced in this part
are contained in chapter 1, title 47 of
the Code of Federal Regulations.

[52 FR 37776, Oct. 9, 1987]

§21.2 Definitions.

As used in this part:

Antenna power gain. The square of the
ratio of the root-mean-square free
space field intensity produced at one
mile in the horizontal plane, in
millivolts per meter for one kilowatt
antenna input power to 137.6 mV/m.
This ratio should be expressed in deci-
bels (dB). (If specified for a particular
direction, antenna power gain is based
on the field strength in that direction
only.)

Antenna power input. The radio fre-
quency peak or RMS power, as the case
may be, supplied to the antenna from
the antenna transmission line and its
associated impedance matching net-
work.

Antenna structures. The antenna, its
supporting structure and anything at-
tached to it.

Assigned frequency. The centre of the
frequency band assigned to a station.

Authorized bandwidth. The maximum
width of the band of frequencies per-
mitted to be used by a station. This is
normally considered to be the nec-
essary or occupied bandwidth, which-
ever is greater.

Authorized frequency. The frequency,
or frequency range, assigned to a sta-
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tion by the Commission and specified
in the instrument of authorization.

Authorized power. The maximum
power a station is permitted to use.
This power is specified by the Commis-
sion in the station’s authorization.

Bandwidth occupied by an emission.
The band of frequencies comprising 99
percent of the total radiated power ex-
tended to include any discrete fre-
quency on which the power is at least
0.25 percent of the total radiated
power.

Basic Trading Area (BTA). The geo-
graphic areas by which the Multipoint
Distribution Service is licensed. BTA
boundaries are based on the Rand
McNally 1992 Commercial Atlas and
Marketing Guide, 123rd Edition, pp. 36—
39, and include six additional BTA-like
areas as specified in §21.924(b).

Bit rate. The rate of transmission of
information in binary (two state) form
in bits per unit time.

Booster service area. A geographic
area to be designated by an applicant
for a booster station, within which the
booster station shall be entitled to pro-
tection against interference as set
forth in this part. The booster service
area must be specified by the applicant
so as to not overlap the booster service
area of any other booster authorized to
or proposed by the applicant. However,
a booster station may provide service
to receive sites outside of its booster
service area, at the licensee’s risk of
interference.

BTA authorization holder. The indi-
vidual or entity authorized by the
Commission to provide Multipoint Dis-
tribution Service to the population of a
BTA.

BTA service area. The area within the
boundaries of a BTA to which a BTA
authorization holder may provide
Multipoint Distribution Service. This
area excludes the protected service
areas of incumbent MDS stations and
previously proposed and authorized
ITFS facilities, including registered re-
ceive sites.

Carrier. In a frequency stabilized sys-
tem, the sinusoidal component of a
modulated wave whose frequency is
independent of the modulating wave; or
the output of a transmitter when the
modulating wave is made zero; or a
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wave generated at a point in the trans-
mitting system and subsequently mod-
ulated by the signal; or a wave gen-
erated locally at the receiving ter-
minal which when combined with the
side bands in a suitable detector, pro-
duces the modulating wave.

Carrier frequency. The output of a
transmitter when the modulating wave
is made zero.

Channel. Unless otherwise specified, a
channel under this part shall refer to a
6 MHz frequency block assigned pursu-
ant to 8§§21.901(b) or 74.902(a) of this
chapter.

Communication common carrier. Any
person engaged in rendering commu-
nication service for hire to the public.

Control point. A control point is an
operating position at which an oper-
ator responsible for the operation of
the transmitter is stationed and which
is under the control and supervision of
the licensee.

Control station. A fixed station whose
transmissions are used to control auto-
matically the emissions or operations
of another radio station at a specified
location, or to transmit automatically
to an alarm center telemetering infor-
mation relative to the operation of
such station.

Coordination distance. For the purpose
of this part, the expression ‘‘coordina-
tion distance’” means the distance from
an earth station, within which there is
a possibility of the use of a given trans-
mitting frequency at this earth station
causing harmful interference to sta-
tions in the fixed or mobile service,
sharing the same band, or of the use of
a given frequency for reception at this
earth station receiving harmful inter-
ference from such stations in the fixed
or mobile service.

Digital modulation. The process by
which some characteristic (frequency,
phase, amplitude or combinations
thereof) of a carrier frequency is varied
in accordance with a digital signal, e.g.
one consisting of coded pulses or
states.

Domestic fixed public service. A fixed
service, the stations of which are open
to public correspondence, for
radiocommunications originating and
terminating solely at points all of
which lie within:

(a) The State of Alaska;

20

47 CFR Ch. | (10-1-99 Edition)

(b) The State of Hawaii;

(c) The contiguous 48 States and the
District of Columbia; or

(d) A single possession of the United
States. Generally, in cases where serv-
ice is afforded on frequencies above 72
MHz, radio-communications between
the contiguous 48 States (including the
District of Columbia) and Canada or
Mexico, or radiocommunications be-
tween the State of Alaska and Canada,
are deemed to be in the domestic fixed
public service.

Domestic public radio services. The
land mobile and domestic fixed public
services the stations which are open to
public correspondence.

NoOTE: Part 80 of this chapter is applicable
to the maritime services and fixed stations
associated with the maritime services; part
87 of this chapter is applicable to aero-
nautical services.

Earth station. A station located either
on the earth’s surface or within the
major portion of the earth’s atmos-
phere and intended for communica-
tions:

(a) With one or more space stations;
or

(b) With one or more stations of the
same kind by means of one or more re-
flecting satellites or other objects in
space.

Effective radiated power (ERP). The
product of the power supplied to the
antenna and its gain relative to a half-
wave dipole in a given direction.

Equivalent Isotropically Radiated
Power (EIRP). The product of the power
supplied to the antenna and the an-
tenna gain in a given direction relative
to an isotropic antenna. This product
may be expressed in watts or dB above
1 watt (dBW).

Facsimile. A form of telegraphy for
the transmission of fixed images, with
or without half-tones, with a view to
their reproduction in a permanent
form.

Fixed earth station. An earth station
intended to be used at a specified fixed
point.

Fixed station. A station in the fixed
service.

Frequency tolerance. The maximum
permissible departure by the centre
frequency of the frequency band occu-
pied by an emission from the assigned
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frequency or, by the characteristic fre-
quency of an emission from the ref-
erence frequency. The frequency toler-
ance is expressed as a percentage or in
Hertz.

Harmful interference. Interference
which endangers the functioning of a
radionavigation service or of other
safety services or seriously degrades,
obstructs, or repeatedly interrupts a
radiocommunication service.

Incumbent. An MDS station that was
authorized or proposed before Sep-
tember 15, 1995, including those sta-
tions that are subsequently modified,
renewed or reinstated.

Landing area. A landing area means
any locality, either of land or water,
including airports and intermediate
landing fields, which is used, or ap-
proved for use for the landing and take-
off of aircraft, whether or not facilities
are provided for the shelter, servicing,
or repair of aircraft, or for receiving or
discharging passengers or cargo.

Microwave frequencies. As used in this
part, this term refers to frequencies of
890 MHz and above.

Multichannel Multipoint Distribution
Service (MMDS). Those Multipoint Dis-
tribution Service Channels that use the
frequency band 2596 MHz to 2644 MHz
and associated 125 kHz channels.

Multipoint Distribution Service (MDS).
A domestic public radio service ren-
dered on microwave frequencies from
one or more fixed stations transmit-
ting to multiple receiving facilities lo-
cated at fixed points. MDS also may
encompass transmissions from re-
sponse stations to response station
hubs or associated fixed stations.

Multipoint Distribution Service response
station. A fixed station operated by an
MDS licensee, the lessee of MDS chan-
nel capacity or a subscriber of either to
communicate with a response station
hub or associated MDS station. A re-
sponse station under this part may
share facilities with other MDS re-
sponse stations and/or one or more In-
structional Television Fixed Service
(ITFS) response stations authorized
pursuant to §74.939 of this chapter or
§74.940 of this chapter.

Necessary bandwidth of emission. For a
given class of emission, the width of
the frequency band that is just suffi-
cient to ensure the transmission of in-
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formation at the rate and with the
quality required under specified condi-
tions.

NOTE: The necessary bandwidth for an
emission may be calculated using the for-
mulas in §2.202 of this chapter.

Partitioned service area authorization
holder. The individual or entity author-
ized by the Commission to provide
Multipoint Distribution Service to the
population of a partitioned service
area.

Partitioned service area (PSA). The
area within the coterminous bound-
aries of one of more counties or other
geopolitical subdivisions, drawn from a
BTA, to which an authorization holder
may provide Multipoint Distribution
Service or the area remaining in a BTA
upon partitioning any portion of that
BTA. This area excludes the protected
service areas of incumbent MDS sta-
tions and previously proposed and au-
thorized ITFS stations, including reg-
istered receive sites.

Private line service. A service whereby
facilities for communication between
two or more designated points are set
aside for the exclusive use or avail-
ability for use of a particular customer
and authorized users during stated pe-
riods of time.

Public  correspondence. Any tele-
communication which the offices and
stations, by reason of their being at
the disposal of the public, must accept
for transmission.

Radio station. A separate transmitter
or a group of transmitters under simul-
taneous common control, including the
accessory equipment required for car-
rying on a radiocommunication serv-
ice.

Radiocommunication.  Telecommuni-
cation by means of radio waves.

Rated power output. The term ‘‘rated
power output’” of a transmitter means
the normal radio frequency power out-
put capability (Peak or Average Power)
of a transmitter, under optimum condi-
tions of adjustment and operation,
specified by its manufacturer.

Record communication. Any trans-
mission of intelligence which is re-
duced to visual record form at the
point of reception.

Reference frequency. A frequency hav-
ing a fixed and specified position with
respect to the assigned frequency. The
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displacement of this frequency with re-
spect to the assigned frequency has the
same absolute value and sign that the
displacement of the characteristic fre-
quency has with respect to the center
of the frequency band occupied by the
emission.

Relay station. A fixed station used for
the reception and retransmission of the
signals of another station or stations.

Repeater station. A fixed station es-
tablished for the automatic retrans-
mission of radiocommunications re-
ceived from one or more stations and
directed to a specified receiver site.

Response station hub. A fixed facility
licensed to an MDS licensee, and oper-
ated by an MDS licensee or the lessee
of an MDS facility, for the reception of
information transmitted by one or
more MDS response stations that uti-
lize digital modulation with uniform
power spectral density. A response sta-
tion hub licensed under this part may
share facilities with other MDS re-
sponse station hubs, ITFS response sta-
tion hubs authorized pursuant to
§74.939 of this chapter, MDS signal
booster stations, ITFS signal booster
stations, MDS stations, and/or ITFS
stations.

Response station hub license. A blan-
ket license authorizing the operation
of a single response station hub at a
specific location and the operation of a
specified number of associated digital
response stations of one or more class-
es at unspecified locations within one
or more regions of the response service
area.

Sectorization. The use of an antenna
system at an MDS station, booster sta-
tion and/or response station hub that is
capable of simultaneously transmit-
ting multiple signals over the same fre-
quencies to different portions of the
service area and/or simultaneously re-
ceiving multiple signals over the same
frequencies from different portions of
the service area.

Signal Booster Station. An MDS sta-
tion licensed for use in accordance with
§21.913 that operates on one or more
MDS channels. Signal booster stations
are intended to augment service as
part of a distributed transmission sys-
tem where signal booster stations re-
transmit the signals of one or more
MDS stations and/or originate trans-
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missions on MDS channels. A signal
booster station licensed under this part
may share facilities with other MDS
signal booster stations, ITFS signal
booster stations authorized pursuant
to §74.985 of this chapter, MDS re-
sponse station hubs and/or ITFS re-
sponse station hubs.

Standby transmitter. A transmitter in-
stalled and maintained for use in lieu
of the main transmitter only during
periods when the main transmitter is
out of service for maintenance or re-
pair.

Symbol rate. Modulation rate in
bauds. This rate may be higher than
the transmitted bit rate as in the case
of coded pulses or lower as in the case
of multilevel transmission.

Television. A form of telecommuni-
cation for transmission of transient
images of fixed or moving objects.

Television STL station (studio trans-
mitter link). A fixed station used for the
transmission of television program ma-
terial and related communications
from a studio to the transmitter of a
television broadcast station.

[61 FR 26671, May 28, 1996, as amended at 63
FR 65100, Nov. 25, 1998]

Subpart B—Applications and
Licenses

GENERAL FILING REQUIREMENTS

§21.3 Station authorization required.

(a) No person shall use or operate ap-
paratus for the transmission of energy
or communications or signals by radio
except under, and in accordance with,
an appropriate authorization granted
by the Federal Communications Com-
mission. Except as otherwise provided
herein, no construction or modification
of a station may be commenced with-
out an authorization from the Commis-
sion. Authorizations for domestic pub-
lic fixed radio services are governed by
the provisions of this part.

(b) If construction and or operation
may have a significant environmental
impact as defined by §1.1307 of the
Commission’s rules, the requisite envi-
ronmental assessment as prescribed in
§1.1311 of this chapter must be filed
with the application and Commission
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environmental review must be com-
pleted before construction of the sta-
tion is initiated. See §1.1312 of this
chapter.

[52 FR 37777, Oct. 9, 1987, as amended at 55 FR
20397, May 16, 1990; 61 FR 26673, May 28, 1996]

§21.4 Eligibility for station license.

A station license may not be granted
to or held by:

(a) Any alien or the representative of
any alien.

(b) Any foreign government or the
representative thereof.

(c) Any corporation organized under
the laws of any foreign government.

(d) Any corporation of which more
than one-fifth of the capital stock is
owned of record or voted by: aliens or
their representatives; a foreign govern-
ment or representatives thereof; or any
corporation organized under the laws
of a foreign country.

(e) Any corporation directly or indi-
rectly controlled by any other corpora-
tion of which more than one-fourth of
the capital stock is owned of record or
voted by aliens or their representa-
tives, or by a foreign government or
representative thereof, or by any cor-
poration organized under the laws of a
foreign government, if the Commission
finds that the public interest will be
served by the refusal or revocation of
such license.

[44 FR 60534, Oct. 19, 1979, as amended at 61
FR 55580, Oct. 28, 1996]

§21.5 Formal and
tions.

informal applica-

(a) Except for an authorization under
any of the proviso clauses of section
308(a) of the Communications Act of
1934 (47 U.S.C. 308(a)), the Commission
shall grant the following authoriza-
tions only upon written application:
Station licenses; modifications of sta-
tion licenses; renewals of station li-
censes; extensions of time to construct;
transfers and assignments of station li-
censes or of any rights thereunder.

(b) Except as may be otherwise per-
mitted by this part, a separate written
application shall be filed for each in-
strument of authorization requested.
Applications may be:
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(1) “Formal applications’ where the
Commission has prescribed in this part
a standard form; or

(2) “Informal applications” (nor-
mally in letter form) where the Com-
mission has not prescribed a standard
form.

(¢) An informal application will be
accepted for filing only if:

(1) A standard form is not prescribed
or clearly applicable to the authoriza-
tion requested;

(2) It is a document submitted, in du-
plicate, with a caption which indicates
clearly the nature of the request, radio
service involved, location of the sta-
tion, and the application file number
(if known); and

(3) It contains all the technical de-
tails and informational showings re-
quired by the rules and states clearly
and completely the facts involved and
authorization desired.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37777, Oct. 9, 1987]

§21.6 Filing of applications, fees, and
number of copies.

(a) As prescribed by §8§21.7 and 21.11 of
this part, standard formal application
forms applicable to the radio services
included in this part may be obtained
from either:

(1) Federal Communications Commis-
sion, Washington, DC 20554; or

(2) Any of the Commission’s field op-
erations offices, the addresses of which
are listed in §0.121.

(b) Applications requiring fees as set
forth in part 1, subpart G of this chap-
ter must be filed in accordance with
§0.401(b) of this chapter. Applications
not requiring fees shall be submitted
to: Federal Communications Commis-
sion, Washington, DC 20554.

(c) AIl correspondence or amend-
ments concerning a submitted applica-
tion shall clearly identify the radio
service, the name of the applicant, sta-
tion location, and the Commission file
number (if known) or station call sign
of the application involved. All cor-
respondence or amendments con-
cerning a submitted application may
be sent directly to the Mass Media Bu-
reau.
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(d) Except as otherwise specified, all
applications, amendments, and cor-
respondence shall be submitted in du-
plicate, including exhibits and attach-
ments thereto, and shall be signed as
prescribed by §1.743.

(e) Each application shall be accom-
panied by the appropriate fee pre-
scribed by, and submitted in accord-
ance with, subpart G of part 1 of this
chapter.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 10230, Mar. 31, 1987; 52 FR 37777, Oct. 9,
1987; 58 FR 19774, Apr. 16, 1993; 61 FR 26673,
May 28, 1996]

§21.7 Standard application form for
domestic public fixed radio service
licenses.

Except for the Multipoint Distribu-
tion Service, FCC Form 494 (“‘Applica-
tion for a New and Modified Microwave
Radio Station License Under Part 21"")
shall be submitted and a license grant-
ed for each station prior to commence-
ment of any proposed station construc-
tion. FCC Form 494 also shall be sub-
mitted to amend any license applica-
tion, to modify any license pursuant to
§§21.40(a) and 21.41, to notify the Com-
mission of modifications made pursu-
ant to §21.42, and to delete licensed fa-
cilities. FCC Form 494A shall be sub-
mitted to certify completion of con-
struction.

[52 FR 37777, Oct. 9, 1987, as amended at 60 FR
36551, July 17, 1995]

§§21.8-21.10 [Reserved]

§21.11 Miscellaneous forms.

(a) Licensee qualifications. FCC Form
430 (“‘Licensee Qualification Report’)
must be filed annually, no later than
March 31 for the end of the preceding
calendar year, unless the licensee oper-
ates solely on a common carrier basis
and service was not offered at any time
during the preceding year. Each annual
filing must include all changes of infor-
mation required by FCC Form 430 that
occurred during the preceding year. In
those cases in which there has been no
change in any of the required informa-
tion, the applicant or licensee, in lieu
of submitting a new form, may so no-
tify the Commission by letter.

(b) Additional time to construct—FCC
Form 701 (‘“‘Application for Additional
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Time to Construct Radio Station’)
shall be filed in duplicate by a licensee
prior to the expiration of the time for
construction noted in a license if a li-
censee seeks to modify the license by
extending the period of construction.

(c) Renewal of station license. Except
for renewal of special temporary au-
thorizations, FCC Form 405 (‘‘Applica-
tion for Renewal of Station License’)
must be filed in duplicate by the li-
censee between thirty (30) and sixty
(60) days prior to the expiration date of
the license sought to be renewed.
Whenever a group of station licenses in
the same radio service are to be re-
newed simultaneously, a single “‘blan-
ket application may be filed to cover
the entire group, if the application
identifies each station by call sign and
station location and if two copies are
provided for each station affected. Ap-
plicants should note also any special
renewal requirements under the rules
for each radio service.

(d) Assignment of license. FCC Form
702 (‘“‘Application for Consent to As-
signment of Radio Station Construc-
tion Authorization or License (for Sta-
tions in Services Other than Broad-
cast)””’) must be submitted to assign
voluntarily (as by, for example, con-
tract or other agreement) or involun-
tarily (as by, for example, death, bank-
ruptcy, or legal disability) the station
license or conditional license. In the
case of involuntary assignment, the ap-
plication must be filed within 30 days
of the event causing the assignment.
FCC Form 702 also must be used for
nonsubstantial (pro forma) assign-
ments. In addition, FCC Form 430 must
be submitted by the proposed assignee
unless such assignee has a current and
substantially accurate report on file
with the Commission. Whenever a
group of station licenses or conditional
licenses in the same radio service is to
be assigned to a single assignee, a sin-
gle “blanket” application may be filed
to cover the entire group, if the appli-
cation identifies each station by call
sign and station location and if two
copies are provided for each station af-
fected. The assignment must be com-
pleted within 45 days from the date of
authorization. Upon consummation of
an approved assignment, the Commis-
sion must be notified by letter of the
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date of consummation within 10 days of
its occurrence.

(e) Partial assignment of license. In the
microwave services, authorization for
assignment from one company to an-
other of only a part or portions of the
facilities (transmitters) authorized
under an existing license (as distin-
guished from an assignment of the fa-
cilities in their entirety) may be grant-
ed upon application:

(1) By the assignee on FCC Form 494
and

(2) By the assignor on FCC Form 494
for deletion of the assigned facilities,
indicating concurrence in the assign-
ee’s request.

The assignment shall be consummated
within 45 days from the date of author-
ization. In the event that consumma-
tion does not occur, FCC Form 494
shall be submitted to return the as-
signor’s license to its original condi-
tion.

EDITORIAL NOTE: At 63 FR 65100, Nov. 25,
1999, paragraphs (f) and (g) were redesignated
as paragraphs (e) and (f) and newly des-
ignated paragraph (e) was revised. However,
paragraph (e) already exists. The text of the
newly redesignated paragraph (e) follows.

(e) Transfer of control of corporation
holding a conditional license or license.
FCC Form 704 (‘“‘Application for Con-
sent to Transfer of Control’’) must be
submitted in order to voluntarily or in-
voluntarily transfer control (de jure or
de facto) of a corporation holding any
conditional licenses or licenses. In the
case of involuntary transfer of control,
the application must be filed within 30
days of the event causing the transfer
of control. FCC Form 704 also must be
used for nonsubstantial (pro forma)
transfers of control. In addition, FCC
Form 430 must be submitted by the
proposed transferee unless such trans-
feree has a current and substantially
accurate report on file with the Com-
mission. Whenever control of a cor-
poration holding a group of station li-
censes or conditional licenses in the
same radio service is to be transferred
to a single transferee, a single ‘“‘blan-
ket application may be filed to cover
the entire transfer, if the application
identifies each station by call sign and
station location and if two copies are
provided for each station affected. The
transfer must be completed within 45
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days from the date of authorization.
Upon consummation of an approved
transfer, the Commission must be noti-
fied by letter of the date of consumma-
tion within 10 days of its occurrence.

(f) Antenna Structure Registration.
FCC Form 854 (Application for Antenna
Structure Registration) accompanied
by a final Federal Aviation Adminis-
tration (FAA) determination of ‘“‘no
hazard” must be filed by the antenna
structure owner to receive an antenna
structure registration number. Criteria
used to determine whether FAA notifi-
cation and registration is required for
a particular antenna structure are con-
tained in Part 17 of this chapter.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 27554, July 22, 1987; 52 FR 37777, Oct. 9,
1987; 56 FR 57815, Nov. 14, 1991; 61 FR 4364,
Feb. 6, 1996; 63 FR 65100, Nov. 25, 1998]

§21.12 [Reserved]

§21.13 General
ments.

application require-

(a) Each application for a license or
for consent to assignment or transfer
of control shall:

(1) Disclose fully the real party (or
parties) in interest, including (as re-
quired) a complete disclosure of the
identify and relationship of those per-
sons or entities directly or indirectly
owning or controlling (or both) the ap-
plicant;

(2) Demonstrate the applicant’s legal,
financial, technical, and other quali-
fications to be a permittee or licensee;

(3) Submit the information required
by the Commission’s Rules, requests,
and application forms;

(4) Except for applications in the
Multipoint Distribution Service filed
on or after September 15, 1995, state
specifically the reasons why a grant of
the proposal would serve the public in-
terest, convenience, and necessity.

(5) Be maintained by the applicant
substantially accurate and complete in
all significant respects in accordance
with the provisions of §1.65 of this
chapter; and

(6) Show compliance with the special
requirements applicable to each radio
service and make all special showings
that may be applicable (e.g., those re-
quired by secs. 21.900, 21.912 and 21.913).
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(b) Applications filed in the
Multipoint Distribution Service shall
not cross-reference previously filed ma-
terial.

(c) In addition to the general applica-
tion requirements of §§21.13 through
21.17 of this part, applicants shall sub-
mit any additional documents, exhib-
its, or signed written statements of
fact:

(1) As may be required by the other
parts of the Commission’s Rules, and
the other subparts of Part 21 (particu-
larly Subpart C and those subparts ap-
plicable to the specific radio service in-
volved); and

(2) As the Commission, at any time
after the filing of an application and
during the term of any authorization,
may require from any applicant, per-
mittee, or licensee to enable it to de-
termine whether a radio authorization
should be granted, denied, or revoked.

(d) Except when the Commission has
declared explicitly to the contrary, an
informational requirement does not in
itself imply the processing treatment
of decisional weight to be accorded the
response.

(e) All applicants are required to in-
dicate at the time their application is
filed whether an authorization of the
facilities is categorically excluded as
defined by §1.1306 of the Commission’s
rules. If answered affirmatively, an En-
vironmental Assessment as described
by §1.1311, need not be filed with the
application.

(f) Whenever an individual applicant,
or a partner (in the case of a partner-
ship) or a full time manager (in the
case of a corporation) will not actively
participate in the day-to-day manage-
ment and operation of proposed facili-
ties, the applicant or licensee will sub-
mit a statement containing the reasons
therefor and disclosing the details of
the proposed operation, including a
demonstration of how control over the
radio facilities will be retained by the
applicant. If the operation of a radio
station is to be accomplished by con-
tractual arrangement with an entity
unrelated to an applicant or licensee,
the applicant or licensee shall file a
copy of the agreement or contract
which shall demonstrate that:
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(1) The operation is accomplished ac-
cording to general instructions pro-
vided for by the applicant;

(2) The applicant retains effective
control over the radio facilities and
their operations; and

(3) The applicant assumes full respon-
sibility for both the quality of service
and for contractor compliance with the
Commission’s Rules.

[44 FR 60534, Oct. 19, 1979, as amended at 47
FR 29244, July 6, 1982; 51 FR 15003, Apr. 22,
1986; 52 FR 37778, Oct. 9, 1987; 55 FR 46008,
Oct. 31, 1990; 58 FR 19774, Apr. 16, 1993; 58 FR
44894, Aug. 25, 1993; 60 FR 36551, July 17, 1995;
61 FR 26673, May 28, 1996]

§21.14 [Reserved]

§21.15 Technical content of applica-
tions.

Applications shall contain all tech-
nical information required by the ap-
plication form and any additional in-
formation necessary to fully describe
the proposed facilities and to dem-
onstrate compliance with all technical
requirements of the rules governing
the radio service involved (see subparts
C, F and K as appropriate). The fol-
lowing paragraphs describe a number of
technical requirements.

(a)(1) Except in the case of applicants
for Multipoint Distribution Service,
applicants proposing a new station lo-
cation (including receive-only stations
and passive repeaters) must indicate
whether the station site is owned. If it
is not owned, its availability for the
proposed radio station site must be
demonstrated. Under ordinary cir-
cumstances, this requirement will be
considered satisfied if the site is under
lease or under written option to buy or
lease.

(2) Where any lease or agreement to
use land limits or conditions in any
way the applicant’s access or use of the
site to provide public service, a copy of
the lease or agreement (which clearly
indicates the limitations or conditions)
must be filed with the application, ex-
cept in the case of applicants for sta-
tions in the Multipoint Distribution
Service. Multipoint Distribution Serv-
ice applicants must instead certify
compliance with the limitations and
conditions contained in the lease or op-
tion agreement.
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(3) Except for BTA and PSA author-
ization holders, Multipoint Distribu-
tion Service applicants proposing a
new station location must certify the
proposed station site will be available
to the applicant for timely construc-
tion of the facilities during the initial
construction period.

(4) An applicant’s failure to include a
certification required under this Sec-
tion will result in dismissal of the ap-
plication. The submission of a false
certification will subject the applicant
to all remedies available to the Com-
mission, including the dismissal with
prejudice of all applications filed by
the offending applicant and the revoca-
tion of authorizations of the offending
applicant. Also, if evidence of intent
exists, the case will be referred to the
Department of Justice for criminal
prosecution under 18 U.S.C. 1001. In ad-
dition, the submission of an inten-
tionally falsified certification will be
treated as a reflection on an appli-
cant’s basic qualifications to become
or to remain a licensee.

(b) [Reserved]

(c) Each application involving a new
or modified transmitting antenna sup-
porting structure, passive facility, or
the addition or removal of a transmit-
ting antenna, or the repositioning of an
authorized antenna for a station must
be accompanied by a vertical profile
sketch of the total structure depicting
its structural nature and clearly indi-
cating the ground elevation (above sea
level) at the structure site, the overall
height of the structure above ground
(including obstruction lights when re-
quired, lightning rods, etc.) and, if
mounted on a building, its overall
height above the building. The pro-
posed antenna on the structure must
be clearly identified and its height
above-ground (measured to the center
of radiation) clearly indicated. Alter-
natively, applicants in the Multipoint
Distribution Service who filed applica-
tions on or after September 15, 1995,
may provide this information in the
MDS long-form application.

(d) Each application proposing a new
or modified antenna structure for a
station (including a passive repeater or
signal booster station) so as to change
its overall height shall indicate wheth-
er any necessary notification of the
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FAA has been made. Complete informa-
tion as to rules concerning the con-
struction, marking and lighting of an-
tenna structures is contained in part 17
of this chapter. See also §21.111 if the
structure is used by more than one sta-
tion.

(e) Antenna Structure Registration
Number. Applications proposing con-
struction of a new antenna structure or
alteration of the overall height of an
existing antenna structure, where FAA
notification prior to such construction
or alteration is required by part 17 of
this chapter, must include the FCC An-
tenna Structure Registration Number
for the affected structure. If no such
number has been assigned at the time
the application is filed, the applicant
must state in the application whether
or not the antenna structure owner has
notified the FAA of the proposed con-
struction or alteration and applied to
the FCC for an Antenna Structure Reg-
istration Number in accordance with
Part 17 of this chapter of this structure
for the antenna structure in question.

(f) Except for applicants in the
Multipoint Distribution Service who
filed applications on or after Sep-
tember 15, 1995, an applicant proposing
construction of one or more new sta-
tions or modification of existing sta-
tions where substantial changes in the
operation or maintenance procedures
are involved must submit a showing of
the general maintenance procedures in-
volved to insure the rendition of good
public communications service. The
showing should include but need not be
limited to the following.

(1) Location and telephone number (if
known) of the maintenance center for a
point to point microwave system. In
lieu of providing the location and tele-
phone number of the maintenance on a
case by case basis, a licensee may file
a complete list for all operational sta-
tions with the Commission and the En-
gineer-In-Charge of the appropriate
radio district on an annual basis or at
more frequent intervals as necessary to
keep the information current.

(2) The manner in which technical
personnel are made aware of malfunc-
tion at any of the stations and the ap-
propriate time required for them to
reach any of the stations in the event
of an emergency. If fault alarms are to
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be used, the items to be alarmed shall
be specified as well as the location of
the alarm center.

(g9) Applications in the Multipoint
Distribution Service filed before Sep-
tember 15, 1995, proposing a new or re-
placement antenna (excluding omni-di-
rectional antennas) shall include an
antenna radiation pattern showing the
antenna power gain distribution in the
horizontal plane expressed in decibels,
unless such pattern is known to be on
file with the Commission in which case
the applicant may reference in its ap-
plication the FCC-ID number that indi-
cates that the pattern is on file with
the Commission. Multipoint Distribu-
tion Service applicants who filed appli-
cations on or after September 15, 1995
must provide related information in
completing an MDS long-form applica-
tion.

(h) Except for applications in the
Multipoint Distribution Service filed
on or after September 15, 1995, each ap-
plication in the Point-to-Point Radio,
Local Television Transmission and
Digital Electronic Message Service (ex-
cluding user stations) proposing a new
or replacement antenna (excluding
omni-directional antennas) shall in-
clude an antenna radiation pattern
showing the antenna power gain dis-
tribution in the horizontal plane ex-
pressed in decibels, unless such pattern
is known to be on file with the Com-
mission in which case the applicant
may reference in its application the
FCC-ID number that indicates that the
pattern is on file with the Commission.
Multipoint Distribution Service appli-
cants who filed applications on or after
September 15, 1995 must provide related
information in completing an MDS
long-form application.

[44 FR 60534, Oct. 19, 1979, as amended at 46
FR 23449, Apr. 27, 1981; 52 FR 37778, Oct. 9,
1987; 58 FR 11797, Mar. 1, 1993; 60 FR 36551,
July 17, 1995; 60 FR 57366, Nov. 15, 1995; 61 FR
4364, Feb. 6, 1996; 61 FR 26673, May 28, 1996]

§21.16 [Reserved]

§21.17 Certification of financial quali-
fications.

Each application for a new license
and each application for a major modi-
fication of an existing station shall
contain a certification that the appli-
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cant has or will have the financial abil-
ity to meet the expected costs of con-
structing the facilities within the time
allowed and the estimated operating
expenses for a period of twelve months.

[52 FR 37778, Oct. 9, 1987]
§21.18 [Reserved]

§21.19 Waiver of rules.

Waivers of these rules may be grant-
ed upon application or on the Commis-
sion’s own motion. A request for waiv-
er shall contain a statement of reasons
sufficient to justify a waiver. A waiver
will not be granted except upon an af-
firmative showing that:

(@) The underlying purpose of the
rule will not be served, or would be
frustrated, by its application in the
particular case, and that grant of the
waiver is otherwise in the public inter-
est; or

(b) The unique facts and cir-
cumstances of a particular case render
application of the rule inequitable, un-
duly burdensome or otherwise contrary
to the public interest. Applicants must
also show the lack of a reasonable al-
ternative.

[52 FR 37778, Oct. 9, 1987]

§21.20 Defective applications.

(a) Unless the Commission shall oth-
erwise permit, an application will be
unacceptable for filing and will be re-
turned to the applicant with a brief
statement as to the omissions or dis-
crepancies if:

(1) The application is defective with
respect to completeness of answers to
questions, informational showings, exe-
cution, or other matters of a formal
character; or

(2) The application does not substan-
tially comply with the Commission’s
rules, regulations, specific requests for
additional information, or other re-
quirements.

(b) By way of illustration only, and
not in any way limiting the scope of
paragraph (a), the following are exam-
ples of common deficiencies which re-
sult in defective applications under
paragraph (a):

(1) The application is not properly ex-
ecuted;
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(2) The submitted filing fee (if a fil-
ing fee is required) is insufficient;

(3) The application does not dem-
onstrate how the proposed radio facili-
ties will serve the public interest, con-
venience or necessity;

(4) The application does not dem-
onstrate compliance with the special
requirements applicable to the radio
service involved;

(5) The application does not certify
the availability of the proposed station
site.

(6) The application does not include
the environmental assessment required
for any significant environmental im-
pact under the Commission’s environ-
mental rules (part 1, subpart I);

(7) The application does not specify
the polarization and, where applicable,
the antenna orientation azimuth and
distance;

(8) The application does not include
all necessary exhibits;

(9) The application is filed after the
cutoff date prescribed in §21.31 or
§21.914 of this part; or

(10) The application proposes the use
of a frequency not allocated to such
use.

(c) Applications considered defective
under paragraph (a) of this section may
be accepted for filing if:

(1) The application is accompanied by
a request which sets forth the reasons
in support of a waiver of (or an excep-
tion to), in whole or in part, any spe-
cific rule, regulation, or requirement
with which the application is in con-
flict; or

(2) The Commission, upon its own
motion, waives (or allows an exception
to), in whole or in part, any rule, regu-
lation or requirement.

(d) If an applicant is requested by the
Commission to file any documents or
any supplementary or explanatory in-
formation not specifically required in
the prescribed application form, a fail-
ure to comply with such request within
a specified time period will be deemed
to render the application defective and
will subject it to dismissal.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 5294, Feb. 20, 1987; 52 FR 37779, Oct. 9, 1987;
55 FR 46009, Oct. 31, 1990; 58 FR 11797, Mar. 1,
1993; 61 FR 26674, May 28, 1996]
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§21.21 Inconsistent or conflicting ap-
plications.

While an application is pending and
undecided, no subsequent inconsistent
or conflicting application may be filed
by the same applicant, the applicant’s
successor or assignee, or on behalf or
for the benefit of the same applicant,
the applicant’s successor or assignee.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37779, Oct. 9, 1987]

§21.22 Repetitious applications.

(a) Where an applicant has been af-
forded an opportunity for a hearing
with respect to a particular application
for a new station, or for an extension
or enlargement of a service or facili-
ties, and the Commission has, after
hearing or default, denied the applica-
tion or dismissed it with prejudice, the
Commission will not consider a like ap-
plication involving service of the same
kind to the same area by the same ap-
plicant, or by the applicant’s successor
or assignee, or on behalf of or for the
benefit of the original parties in inter-
est, until after the lapse of 12 months
from the effective date of the Commis-
sion’s order. The Commission may, for
good cause shown, waive the require-
ments of this section.

(b) Where an appeal has been taken
from the action of the Commission de-
nying a particular application, another
application for the same class of sta-
tion and for the same area, in whole or
in part, filed by the same applicant or
by the applicant’s successor or as-
signee, or on behalf or for the benefit of
the original parties in interest, will not
be considered until the final disposi-
tion of such appeal.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37779, Oct. 9, 1987]

§21.23 Amendment of applications.

(a)(1) Any pending application may
be amended as a matter of right if the
application has not been designated for
hearing, or for comparative evaluation
pursuant to §21.35, or for the random
selection process, provided, however,
that the amendments must comply
with the provisions of §21.29 as appro-
priate and the Commission has not oth-
erwise forbidden the amendment of
pending applications.
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(2) A Multipoint Distribution Service
application tentatively selected for
qualification review by the random se-
lection process may be amended as a
matter of right up to 14 days after the
date of the public notice announcing
the tentative selection, provided, how-
ever, that the amendments must com-
ply with the provisions of §21.29 as ap-
propriate and the Commission has not
otherwise forbidden the amendment of
pending applications.

(3) Provided, however, applications
may not be amended if the amend-
ments seek more than a pro forma
change of ownership or control (bank-
ruptcy, death or legal disability) of a
pending Multipoint Distribution Serv-
ice application and any amendment or
application will be dismissed if the
amendment or application seeks more
than a pro forma change of ownership
or control.

(b) Requests to amend an application
designated for hearing or for compara-
tive evaluation or for tentative selec-
tion for qualification review by the
random selection process may be
granted only if a written petition dem-
onstrating good cause is submitted and
properly served on the parties of
record, except that Multipoint Dis-
tribution Service applications ten-
tatively selected in a random selection
process may be amended as a matter of
right as provided in paragraph (a) of
this section. Provided, however, re-
quests to amend applications will not
be granted that seek more than a pro
forma change of ownership or control
(bankruptcy, death or legal disability)
of a pending Multipoint Distribution
Service application and any applica-
tion seeking more than a pro forma
change of ownership or control will be
dismissed.

() The Commission will classify
amendments on a case-by-case basis.
Whenever previous amendments have
been filed, the most recent amendment
will be classified by reference to how
the information in question stood as of
the latest Public Notice issued which
concerned the application. An amend-
ment will be deemed to be a major
amendment subject to §21.27 and §21.31
under any of the following cir-
cumstances:
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(1) If in the Multipoint Distribution
Service, the amendment results in a
substantial modification of the engi-
neering proposal such as (but not nec-
essarily limited to):

(i) A change in, or addition of, a radio
frequency channel;

(if) A change in polarization of the
transmitted signal;

(iii) A change in type of transmitter
emission or an increase in emission
bandwidth of more than ten (10) per-
cent;

(iv) A change in the geographic co-
ordinates of a station’s transmitting
antenna of more than ten (10) seconds
of latitude or longitude, or both;

(v) Any change which increases the
antenna height by 3.0 meters (10 feet)
or more;

(vi) Any technical change which
would increase the effective radiated
power in any direction by more than
one and one-half (1.5) dB; or

(vii) Any changes or combination of
changes which would cause harmful
electrical interference to an authorized
facility or result in a mutually exclu-
sive conflict with another pending ap-
plication.

(2) [Reserved]

(3) If the amendment would convert a
proposal, such that it may have a sig-
nificant impact upon the environment
under §1.1307 of the Commission’s
rules, which would require the submis-
sion of an environmental assessment,
see §1.1311 of this chapter, and Com-
mission environmental review, see
§§1.1308 and 1.1312 of this chapter.

(4) If the amendment results in a sub-
stantial and material alteration of the
proposed service.

(5) If the amendment specifies a sub-
stantial change in benefical ownership
or control (de jure or de facto) of an ap-
plicant such that the change would re-
quire, in the case of an authorized sta-
tion, the filing of a prior assignment or
transfer of control application under
section 310(d) of the Communications
Act of 1934 [47 U.S.C. 310(d)]. Such a
change would not be considered major
where the assignment or transfer of
control is for legitimate business pur-
poses other than the acquisition of ap-
plications.
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(6) If the amendment, or the cumu-
lative effect of the amendment, is de-
termined by the Commission otherwise
to be substantial pursuant to section
309 of the Communications Act of 1934.

(d) The applicant must serve copies
of any amendments or other written
communications upon the following
parties:

(1) Any applicant whose application
appears on its face to be mutually ex-
clusive with the application being
amended, including those applicants
originally served under §21.902;

(2) Any applicant whose application
has been found by the Commission, as
published in a public notice, to be mu-
tually exclusive with the application
being amended; and

(3) Any party who has filed a petition
to deny the application or other formal
objection, when that petition or formal
objection has not been resolved by the
Commission.

(e) The Commission may waive the
service requirements of paragraph (e)
of this section and prescribe such alter-
native procedures as may be appro-
priate under the circumstances to pro-
tect petitioners’ interests and to avoid
undue delay in a proceeding, if an ap-
plicant submits a request for waiver
which demonstrates that the service
requirement is unreasonably burden-
some. Requests for waiver shall be
served on petitioners. Oppositions to
the petition may be filed within five (5)
days after the petition is filed and shall
be served on the applicant. Replies to
oppositions will not be entertained.

(f) Any amendment to an application
shall be signed and shall be submitted
in the same manner, and with the same
number of copies, as was the original
application. Amendments may be made
in letter form if they comply in all
other respects with the requirements of
this chapter.

[44 FR 60534, Oct. 19, 1979, as amended at 46
FR 23450, Apr. 27, 1981; 50 FR 5992, Feb. 13,
1985; 50 FR 45614, Nov. 1, 1985; 52 FR 37779,
Oct. 9, 1987; 55 FR 20397, May 16, 1990; 56 FR
57816, Nov. 14, 1991; 58 FR 11797, Mar. 1, 1993;
58 FR 44894, Aug. 25, 1993; 61 FR 26674, May 28,
1996]
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§21.24 [Reserved]

§21.25 Application for temporary au-
thorizations.

(a) In circumstances requiring imme-
diate or temporary use of facilities, re-
quest may be made for special tem-
porary authority to install and/or oper-
ate new or modified equipment. Any
such request may be submitted as an
informal application in the manner set
forth in §21.5 and must contain full
particulars as to the proposed oper-
ation including all facts sufficient to
justify the temporary authority sought
and the public interest therein. No
such request will be considered unless
the request is received by the Commis-
sion at least 10 days prior to the date
of proposed construction or operation
or, where an extension is sought, expi-
ration date of the existing temporary
authorization.

(b) Special temporary authorizations
may be granted without regard to the
30-day public notice requirement of
§21.27(c) when:

(1) The authorization is for a period
not to exceed 30 days and no applica-
tion for regular application is con-
templated to be filed;

(2) The authorization is for a period
not to exceed 60 days pending the filing
of an application for such regular oper-
ation;

(3) The authorization is to permit in-
terim operation to facilitate comple-
tion of authorized construction or to
provide substantially the same service
as previously authorized; or

(4) The authorization is made upon a
finding that there are extraordinary
circumstances requiring operation in
the public interest and that delay in
the institution of such service would
seriously prejudice the public interest.

(c) Temporary authorization of oper-
ations not to exceed 180 days may be
granted under the standards of section
309(f) of the Communications Act
where extraordinary circumstances so
require. Extensions of the temporary
authorization for a period of 180 days
each may also be granted, but the re-
newal applicant bears a heavy burden
to show that extraordinary cir-
cumstances warrant such an extension.
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(d) In cases of emergency found by
the Commission, involving danger to
life or property or due to damage of
equipment, or during a national emer-
gency proclaimed by the President or
declared by the Congress or during the
continuance of any war in which the
United States is engaged and when
such action is necessary for the na-
tional defense or safety or otherwise in
furtherance of the war effort, or in
cases of emergency where the Commis-
sion finds that it would not be feasible
to secure renewal applications from ex-
isting licensees or otherwise to follow
normal licensing procedure, the Com-
mission will grant construction per-
mits and station licenses, or modifica-
tions or renewals thereof, during the
emergency found by the Commission or
during the continuance of any such na-
tional emergency or war, as special
temporary licenses, only for the period
of emergency or war requiring such ac-
tion, without the filing of formal appli-
cations.

[44 FR 60534, Oct. 19, 1979, as amended at 48
FR 27252, June 14, 1983; 52 FR 37779, Oct. 9,
1987]

PROCESSING OF APPLICATIONS

§21.26 Receipt of applications.

Applications received by the Com-
mission are given a file number for ad-
ministrative convenience, which does
not indicate the acceptance of the ap-
plication for filing and processing.
After preliminary review those applica-
tions covered by §21.27(a) that appear
complete will be put on public notice
as accepted for filing. Neither the as-
signment of a file number nor the list-
ing of the application on public notice
as accepted for filing indicates that the
application has been found acceptable
for filing or precludes the subsequent
return or dismissal of the application if
it is found to be defective or not in sub-
stantial compliance with the Commis-
sion’s rules.

[52 FR 37779, Oct. 9, 1987]

§21.27 Public notice period.

(a) At regular intervals, the Commis-
sion will issue a public notice listing:

(1) The acceptance for filing of appli-
cations and major amendments there-
to;
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(2) Significant Commission actions
concerning applications;

(3) The filing of certifications of com-
pletion of construction;

(4) The receipt of applications for
minor modifications made pursuant to
§21.41;

(5) Information which the Commis-
sion in its discretion believes of public
significance; and

(6) Special environmental consider-
ations as required by part 1 of this
chapter.

(7) The BTAs designated for licensing
through the competitive bidding proc-
ess and the filing date for short-form
applications for those areas;

(8) The auction winners in the com-
petitive bidding process;

(b) A public notice will not normally
be issued for any of the following appli-
cations:

(1) For authorization of a minor tech-
nical change in the facilities of a pro-
posed or authorized station where such
a change would not be classified as a
major amendment to a pending appli-
cation, as defined by §21.23, or as a
minor modification to a license pursu-
ant to §21.41;

(2) For temporary authorization pur-
suant to §21.25;

(3) For an authorization under any of
the proviso clauses of section 308(a) of
the Communications Act of 1934 (47
U.S.C. 308(a));

(4) For consent to an involuntary as-
signment or transfer of control of a
radio authorization; or

(5) For consent to a voluntary assign-
ment or transfer of control of a radio
authorization, where the assignment or
transfer does not involve a substantial
change in ownership or control.

(c) Except as otherwise provided in
this part (e.g., §21.41), no application
that has appeared on public notice will
be granted until the expiration of a pe-
riod of thirty days following the
issuance of the public notice listing the
application, or any major amendment
thereto, or until the expiration of a pe-
riod of thirty days following the
issuance of a public notice identifying
the tentative selectee of a random se-
lection process, whichever is later.

(d) Notwithstanding any other provi-
sions of this part, effective as of Sep-
tember 17, 1998, there shall be one one-
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week window, at such time as the Com-
mission shall announce by public no-
tice, for the filing of applications for
high-power signal booster station, re-
sponse station hub and | channels
point-to-multipoint transmissions li-
censes, during which all applications
shall be deemed to have been filed as of
the same day for purposes of §§21.909,
21.913 and 74.939(1) of this chapter. Fol-
lowing the publication of a public no-
tice announcing the tendering for filing
of applications submitted during that
window, applicants shall have a period
of sixty (60) days to amend their appli-
cations, provided such amendments do
not result in any increase in inter-
ference to any previously proposed or
authorized station, or to facilities pro-
posed during the window, absent con-
sent of the applicant for or conditional
licensee or licensee of the station that
would receive such interference. At the
conclusion of that sixty (60) day period,
the Commission shall publish a public
notice announcing the acceptance for
filing of all applications submitted dur-
ing the initial window, as amended dur-
ing the sixty (60) day period. All peti-
tions to deny such applications must
be filed within sixty (60) days of such
second public notice. On the sixty-first
(61st) day after the publication of such
second public notice, applications for
new or modified response station hub,
booster station and | channels point-
to-multipoint transmissions licenses
may be filed and will be processed in
accordance with the provisions of
§§21.909, 21.913 and 74.939(1) of this chap-
ter. Notwithstanding §21.31, each appli-
cation submitted during the initial
window shall be granted on the sixty-
first (61st) day after the Commission
shall have given such public notice of
its acceptance for filing, unless prior to
such date either a party in interest
timely files a formal petition to deny
or for other relief pursuant to §21.30(a),
or the Commission notifies the appli-
cant that its application will not be
granted. Where an application is grant-
ed pursuant to the provisions of this
paragraph, the conditional licensee or
licensee shall maintain a copy of the
application at the transmitter site or
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response station hub until such time as
the Commission issues a license.

[52 FR 37779, Oct. 9, 1987, as amended at 54 FR
10327, Mar. 13, 1989; 60 FR 36552, July 17, 1995;
61 FR 26674, May 28, 1996; 63 FR 65101, Nov. 25,
1998; 64 FR 4054, Jan. 27, 1999]

EFFECTIVE DATE NOTE: At 63 FR 65103, Nov.
25, 1998, §21.27 was amended by adding para-
graph (d). The paragraph contains informa-
tion and recordkeeping requirements and
will not become effective until approval has
been given by the Office of Management and
Budget.

§21.28 Dismissal and return of appli-
cations.

(a) Except as provided under para-
graph (c) of this section and under
§21.29, any application may be dis-
missed without prejudice as a matter
of right if the applicant requests its
dismissal prior to designation for hear-
ing or prior to selection of the com-
parative evaluation procedure of §21.35.
An applicant’s request for return of its
application after it has been accepted
for filing will be considered to be a re-
quest for dismissal without prejudice.
Requests for dismissal shall comply
with the provisions of §21.29 as appro-
priate.

(b) A request to dismiss an applica-
tion without prejudice will be consid-
ered after designation for hearing,
after selection of the comparative eval-
uation procedure of §21.35, or after se-
lection as a tentative selectee in a ran-
dom selection proceeding, only if:

(1) A written petition is submitted to
the Commission and, in the case of ap-
plications designated for hearing or
comparative evaluation, is properly
served upon all parties of record;

(2) The petition is submitted before
the issuance date of a public notice of
Commission action denying the appli-
cation; and

(3) The petition complies with the
provisions of §21.29 (whenever applica-
ble) and demonstrates good cause.

(c) Except as provided under §21.29,
an application designated for inclusion
in the random selection process may be
dismissed without prejudice as a mat-
ter of right if the applicant requests its
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dismissal at least 2 days prior to a ran-
dom selection proceeding. An appli-
cant’s request for return of its applica-
tion after it has been accepted for fil-
ing will be considered to be a request
for dismissal without prejudice. Re-
quests for dismissal shall comply with
the provisions of §21.29 as appropriate.

(d) The Commission will dismiss an
application for failure to prosecute or
for failure to respond substantially
within a specified time period to offi-
cial correspondence or requests for ad-
ditional information. Dismissal will be
without prejudice prior to designation
for hearing, selection of the compara-
tive evaluation procedure of §21.35, or
tentative selection by the random se-
lection process, but may be with preju-
dice for unsatisfactory compliance
with 8§21.29, or after designation for
hearing, selection of the comparative
evaluation process, or selection as a
tentative selectee in a random selec-
tion proceeding.

(e) The Commission will dismiss an
application filed by a cable television
company which fails to comply with
the provisions of §21.912 of this part.

(f) A Multipoint Distribution Service
application will be dismissed if the ap-
plicant seeks to change ownership or
control, except in the case of a pro
forma change of ownership or control
(bankruptcy, death, or legal dis-
ability).

[44 FR 60534, Oct. 19, 1979, as amended at 50
FR 5993, Feb. 13, 1985; 55 FR 46009, Oct. 31,
1990; 58 FR 11797, Mar. 1, 1993]

§21.29 Ownership changes and agree-
ments to amend or to dismiss appli-
cations or pleadings.

(a) Except as provided in paragraph
(b) of this section, applicants or any
other parties in interest to pending ap-
plications shall comply with the provi-
sions of this section whenever:

(1) They participate in any agree-
ment (or understanding) which in-
volves any consideration promised or
received, directly or indirectly, includ-
ing any agreement (or understanding)
for merger of interests or the recip-
rocal withdrawal of applications; and

(2) The agreement (or understanding)
may result in either:

(i) A proposed substantial change in
beneficial ownership or control (de jure
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or de facto) of an applicant such that
the change would require, in the case
of an authorized station, the filing of a
prior assignment or transfer of control
application under section 310(d) of the
Communications Act of 1934 [47 U.S.C.
310(d)], or

(i) Proposed withdrawal, amendment
or dismissal of any application(s),
amendment(s), petition(s), pleading(s),
or any combination thereof, which
would thereby permit the grant with-
out hearing, comparative evaluation
under of §21.35, or random selection of
an application previously in contested
status.

(b) The provisions of this section
shall not be applicable to any engineer-
ing agreement (or understanding)
which:

(1) Resolves frequency conflicts with
authorized stations or other pending
applications without the creation of
new or increased frequency conflicts;
and

(2) Does not involve any consider-
ation promised or received, directly or
indirectly (including any merger of in-
terests or reciprocal withdrawal of ap-
plications), other than the mutual ben-
efit of resolving the engineering con-
flict.

(c) For any agreement subject to this
section, the applicant of an application
which would remain pending pursuant
to such an agreement will be consid-
ered responsible for the compliance by
all parties with the procedures of this
section. Failure of the parties to com-
ply with the procedures of this section
shall constitute a defect in those appli-
cations which are involved in the
agreement and remain in a pending
status.

(d) The principals to any agreement
or understanding subject to this sec-
tion shall comply with the standards of
paragraph (e) of this section in accord-
ance with the following procedure:

(1) Within ten (10) days after entering
into the agreement, the parties thereto
shall jointly notify the Commission in
writing of the existence and general
terms of such agreement, the identity
of all of the participants and the appli-
cations involved;

(2) Within thirty (30) days after en-
tering into the agreement, the parties
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thereto shall file any proposed applica-
tion amendments, motions, or requests
together with a copy of the agreement
which clearly sets forth all terms and
provisions, and such other facts and in-
formation as necessary to satisfy the
standards of paragraph (e) of this sec-
tion. Such submission shall be accom-
panied by the certification by affidavit
of each principal to the agreement de-
claring that the statements made are
true, complete, and correct to the best
of their knowledge and belief, and are
made in good faith.

(3) The Commission may request any
further information which in its judg-
ment it believes is necessary for a de-
termination under paragraph (e) of this
section.

(e) The Commission will grant an ap-
plication (or applications) involved in
the agreement (or understanding) only
if it finds upon examination of the in-
formation submitted, and upon consid-
eration of such other matters as may
be officially noticed, that the agree-
ment is consistent with the public in-
terest, and the amount of any mone-
tary consideration and the cash value
of any other consideration promised or
received is not in excess of those legiti-
mate and prudent costs directly assign-
able to the engineering, preparation,
filing and advocacy of the withdrawn,
dismissed, or amended application(s),
amendment(s), petition(s), pleading(s),
or any combination thereof. Where
such costs represent the applicant’s in-
house efforts, these costs shall include
only directly assignable costs and shall
exclude general overhead expenses.
[The treatment to be accorded such
consideration for interstate rate mak-
ing purposes will be determined at such
time as the question may arise in an
appropriate rate proceeding.] An
itemized accounting shall be submitted
to support the amount of consideration
involved except where such consider-
ation (including the fair market value
of any non-cash consideration) prom-
ised or received does not exceed one
thousand dollars ($1,000.00). Where con-
sideration involves a sale of facilities
or merger of interests, the accounting
shall clearly identify that portion of
the consideration allocated for such fa-
cilities or interests and a detailed de-
scription thereof, including estimated
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fair market value. The Commission
will not presume an agreement (or un-
derstanding) to be prima facie contrary
to the public interest solely because it
incorporates a mutual agreement to
withdraw pending application(s),
amendment(s), petition(s), pleading(s),
or any combination thereof.

(f) Notwithstanding §21.29(e), amend-
ments will not be granted that seek
more than a pro forma change of owner-
ship or control (bankruptcy, death, or
legal disability) of a pending
Multipoint Distribution Service appli-
cation, and any Multipoint Distribu-
tion Service application will be dis-
missed that seeks more than a pro
forma change of ownership or control.

[44 FR 60534, Oct. 19, 1979, as amended at 50
FR 5993, Feb. 13, 1985; 58 FR 11797, Mar. 1,
1993]

§21.30 Opposition to applications.

(a) Petitions to deny (including peti-
tions for other forms of relief) and re-
sponsive pleadings for Commission con-
sideration must:

(1) ldentify the application or appli-
cations (including applicant’s name,
station location, Commission file num-
bers and radio service involved) with
which it is concerned;

(2) Be filed in accordance with the
pleading limitations, filing periods,
and other applicable provisions of
§§1.41 through 1.52, and 1.821 through
1.825;

(3) Contain specific allegations of
fact (except for those of which official
notice may be taken), which shall be
supported by affidavit of a person or
persons with personal knowledge there-
of, and which shall be sufficient to
demonstrate that the petitioner (or re-
spondent) is a party in interest and
that a grant of, or other Commission
action regarding, the application would
be prima facie inconsistent with the
public interest;

(4) Except as provided in §21.902(i)(6)
regarding Instructional Television
Fixed Service licensees and conditional
licensees, in §21.909 regarding MDS re-
sponse station hubs and in §21.913 re-
garding MDS booster stations, be filed
within thirty (30) days after the date of
public notice announcing the accept-
ance for filing of any such application
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or major amendment thereto, or identi-
fying the tentative selectee of a ran-
dom selection proceeding in the Multi-
channel Multipoint Distribution Serv-
ice or for Multipoint Distribution Serv-
ice H-channel stations (unless the Com-
mission otherwise extends the filing
deadline); and

(5) Contains a certificate of service
showing that it has been mailed to the
applicant no later than the date of fil-
ing thereof with the Commission.

(b) The Commission will classify as
informal objections:

(1) Any petition to deny not filed in
accordance with paragraph (a) of this
section;

(2) Any petition to deny (or for other
forms of relief) an application to which
the thirty (30) day public notice period
of §21.27(c) does not apply; or

(3) Any comments on, or objections
to, the grant of an application when
the comments or objections do not con-
form to either paragraph (a) of this sec-
tion or other Commission rules and re-
quirements.

(c) The Commission will consider in-
formal objections, but will not nec-
essarily discuss them specifically in a
formal opinion if:

(1) The informal objection is filed at
least one day before Commission ac-
tion on the application; and

(2) The informal objection is signed
by the submitting person (or his rep-
resentative) and discloses his interest.

[44 FR 60534, Oct. 19, 1979, as amended at 50
FR 5993, Feb. 13, 1985; 50 FR 45614, Nov. 1,
1985; 52 FR 37779, Oct. 9, 1987; 55 FR 46009,
Oct. 31, 1990; 56 FR 57816, Nov. 14, 1991; 63 FR
65101, Nov. 25, 1998]

§21.31 Mutually exclusive

tions.

(a) The Commission will consider ap-
plications to be mutually exclusive if
their conflicts are such that the grant
of one application would effectively
preclude by reason of harmful elec-
trical interference, or other practical
reason, the grant of one or more of the
other applications. The Commission
will presume “harmful electrical inter-
ference”” to mean interference which
would result in a material impairment
to service rendered to the public de-
spite full cooperation in good faith by
all applicants or parties to achieve rea-

applica-
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sonable technical adjustments which
would avoid electrical conflict.

(b) An application will be entitled to
be included in a random selection proc-
ess or to comparative consideration
with one or more conflicting applica-
tions only if:

(1) The application is mutually exclu-
sive with the other application; and

(2) The application is received by the
Commission in a condition acceptable
for filing by whichever ‘“‘cut-off’” date
is earlier:

(i) Sixty (60) days after the date of
the public notice listing the first of the
conflicting applications as accepted for
filing; or

(i) One (1) business day preceding the
day on which the Commission takes
final action on the previously filed ap-
plication (should the Commission act
upon such application in the interval
between thirty (30) and sixty (60) days
after the date of its public notice).

(c) Whenever three or more applica-
tions are mutually exclusive, but not
uniformly so, the earliest filed applica-
tion established the date prescribed in
paragraph (b)(2) of this section, regard-
less of whether or not subsequently
filed applications are directly mutually
exclusive with the first filed applica-
tion. [For example, applications A, B,
and C are filed in that order. A and B
are directly mutually exclusive, B and
C are directly mutually exclusive. In
order to be considered comparatively
with B, C must be filed within the
“‘cut-off’”” period established by A even
though C is not directly mutually ex-
clusive with A.]

(d) An application otherwise mutu-
ally exclusive with one of more pre-
viously filed applications, but filed
after the appropriate date prescribed in
paragraph (b)(2) of this section, will be
returned without prejudice and will be
eligible for refiling only after final ac-
tion is taken by the Commission with
respect to the previously filed applica-
tion (or applications).

(e) For the purposes of this section,
any application (whether mutually ex-
clusive or not) will be considered to be
a newly filed application if it is amend-
ed by a major amendment (as defined
by §21.23), except under any of the fol-
lowing circumstances:
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(1) The application has been des-
ignated for comparative hearing, or for
comparative evaluation (pursuant to
§21.35), and the Commission or the pre-
siding officer accepts the amendment
pursuant to §21.23(b);

(2) The amendment resolves fre-
quency conflicts with authorized sta-
tions or other pending applications
which would otherwise require resolu-
tion by hearing, by comparative eval-
uation pursuant to §21.35, or by random
selection pursuant to §21.33 provided
that the amendment does not create
new or additional frequency conflicts;

(3) The amendment reflects only a
change in ownership or control found
by the Commission to be in the public
interest, and for which a requested ex-
emption from the ‘“‘cut-off” require-
ments of this section is granted, unless
the amendment is for more than a pro
forma change of ownership or control
(bankruptcy, death or legal disability)
of a pending Multipoint Distribution
Service application in which event the
application will be dismissed;

(4) The amendment reflects only a
change in ownership or control which
results from an agreement under §21.29
whereby two or more applicants enti-
tled to comparative consideration of
their applications join in one (or more)
of the existing applications and request
dismissal of their other application (or
applications) to avoid the delay and
cost of comparative consideration, un-
less the amendment is for one (or
more) pending Multipoint Distribution
Service application (or applications) in
which event the application (or appli-
cations) will be dismissed;

(5) The amendment corrects typo-
graphical, transcription, or similar
clerical errors which are clearly dem-
onstrated to be mistakes by reference
to other parts of the application, and
whose discovery does not create new or
increased frequency conflicts; or

(6) The amendment does not create
new or increased frequency conflicts,
and is demonstrably necessitated by
events which the applicant could not
have reasonably foreseen at the time of
filing, such as, for example:

(i) The loss of a transmitter or re-
ceiver site by condemnation, natural
causes, or loss of lease or option;
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(ii) Obstruction of a proposed trans-
mission path caused by the erection of
a new building or other structure; or

(iii) The discontinuance or substan-
tial technological obsolescence of spec-
ified equipment, whenever the applica-
tion has been pending before the Com-
mission for two or more years from the
date of its filing.

(iv) The change of status by an MDS
applicant from common carrier to non-
common carrier, from non-common
carrier to common carrier, or from
common carrier or non-common car-
rier to flexibility to alternate between
common carrier and non-common car-
rier service.

[44 FR 60534, Oct. 19, 1979, as amended at 45
FR 65600, Oct. 3, 1980; 45 FR 70468, Oct. 24,
1980; 50 FR 5993, Feb. 13, 1985; 52 FR 27554,
July 22, 1987; 52 FR 37780, Oct. 9, 1987; 55 FR
10462, Mar. 21, 1990; 58 FR 11797, Mar. 1, 1993;
61 FR 26674, May 28, 1996; 63 FR 65101, Nov. 25,
1998]

§21.32

(a) Applications for an instrument of
authorization will be granted if, upon
examination of the application and
upon consideration of such other mat-
ters as it may officially notice, the
Commission finds that the grant will
serve the public interest, convenience,
and necessity.

(b) The grant shall be without a for-
mal hearing if, upon consideration of
the application, any pleadings of objec-
tions filed, or other matters which may
be officially noticed, the Commission
finds that:

(1) The application is acceptable for
filing, and is in accordance with the
Commission’s rules, regulations, and
other requirements;

(2) The application is not subject to
comparative consideration (pursuant
to §21.31) with another application (or
applications), except where the com-
peting applicants have chosen the com-
parative evaluation procedure of §21.35
and a grant is appropriate under that
procedure;

(3) A grant of the application would
not cause harmful electrical inter-
ference to an authorized station;

(4) There are no substantial and ma-
terial questions of fact presented; and

(5) The applicant is legally, tech-
nically, financially and otherwise

Consideration of applications.
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qualified, and a grant of the applica-
tion would serve the public interest.

(c) If the Commission should grant
without a formal hearing an applica-
tion for an instrument of authorization
which is subject to a petition to deny
filed in accordance with §21.30, the
Commission will deny the petition by
the issuance of a Memorandum Opinion
and Order which will concisely report
the reasons for the denial and dispose
of all substantial issues raised by the
petition.

(d) Whenever the Commission, with-
out a formal hearing, grants any appli-
cation in part, or subject to any terms
or conditions other than those nor-
mally applied to applications of the
same type, it shall inform the appli-
cant of the reasons therefor, and the
grant shall be considered final unless
the Commission should revise its ac-
tion (either by granting the application
as originally requested, or by desig-
nating the application for a formal evi-
dentiary hearing) in response to a peti-
tion for reconsideration which:

(1) Is filed by the applicant within
thirty (30) days from the date of the
letter or order giving the reasons for
the partial or conditioned grant;

(2) Rejects the grant as made and ex-
plains the reasons why the application
should be granted as originally re-
quested; and

(3) Returns the instrument of author-
ization.

(e) The Commission will designate an
application for a formal hearing, speci-
fying with particularity the matters
and things in issue, if, upon consider-
ation of the application, any pleadings
or objections filed, or other matters
which may be officially noticed, the
Commission determines that:

(1) A substantial and material ques-
tion of fact is presented;

(2) The Commission is unable for any
reason to make the findings specified
in paragraph (a) of this section and the
application is acceptable for filing,
complete, and in accordance with the
Commission’s rules, regulations, and
other requirements.

(3) The application is entitled to
comparative consideration (under
§21.31) with another application (or ap-
plications); or
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(4) The application is entitled to
comparative consideration (pursuant
to §21.31) and the applicants have cho-
sen the comparative evaluation proce-
dure of §21.35 but the Commission
deems such procedure to be inappro-
priate.

(f) The Commission may grant, deny,
or take other action with respect to an
application designated for a formal
hearing pursuant to paragraph (e) of
this section or part 1 of this chapter.

(g) Whenever the public interest
would be served thereby the Commis-
sion may grant one or more mutually
exclusive applications expressly condi-
tioned upon final action on the applica-
tions, and then either conduct a ran-
dom section process (in specified serv-
ices under this rules part), designhate
all of the mutually exclusive applica-
tions for a formal evidentiary hearing
or (whenever so requested) follow the
comparative evaluation procedures of
§21.35, as appropriate, if it appears:

(1) That some or all of the applica-
tions were not filed in good faith, but
were filed for the purpose of delaying
or hindering the grant of another appli-
cation;

(2) That the public interest requires
the prompt establishment of radio
service in a particular community or
area;

(3) That a delay in making a grant to
any applicant until after the conclu-
sion of a hearing or a random selection
proceeding on all applications might
jeopardize the rights of the United
States under the provision of an inter-
national agreement to the use of the
frequency in question; or

(4) That a grant of one application
would be in the public interest in that
it appears from an examination of the
remaining applications that they can-
not be granted because they are in vio-
lation of provisions of the Communica-
tions Act, other statutes, or of the pro-
visions of this chapter.

(h) Reconsideration or review of any
final action taken by the Commission
will be in accordance with subpart A of
part 1 of this chapter.

[44 FR 60534, Oct. 19, 1979, as amended at 50
FR 5993, Feb. 13, 1985]
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§21.33 Grants by random selection.

(a) If an application for an authoriza-
tion for a Multichannel Multipoint Dis-
tribution Service (MMDS) station or
for a Multipoint Distribution Service
(MDS) H-channel station is mutually
exclusive with another such applica-
tion, and satisfies the requirements of
§§21.31 and 21.914, the applicant may be
included in the random selection proc-
ess set forth in 8§1.821, 1.822 and 1.824 of
this chapter.

(b) Renewal applications shall not be
included in a random selection process.

(c) If Multipoint Distribution Service
applicants enter into settlements, the
applicants in the settlement must be
represented by one application only
and will not receive the cumulative
number of chances in the random selec-
tion process that the individual appli-
cants would have had if no settlement
had been reached.

[58 FR 11798, Mar. 1, 1993, as amended at 61
FR 26674, May 28, 1996]

§21.34 [Reserved]

§21.35 Comparative evaluation of mu-
tually exclusive applications.

(a) In order to expedite action on mu-
tually exclusive applications in serv-
ices under this rules part where the
competitive bidding process or random
selection process do not apply, the ap-
plicants may request the Commission
to consider their applications without
a formal hearing in accordance with
the summary procedure outlined in
paragraph (b) in this section if:

(1) The applications are entitled to
comparative consideration pursuant to
§21.31;

(2) The applications have not been
designated for formal evidentiary hear-
ing; and

(3) The Commission determines, ini-
tially or at any time during the proce-
dure outlined in paragraph (b) of this
section, that such procedure is appro-
priate, and that, from the information
submitted and consideration of such
other matters as may be officially no-
ticed, there are no substantial and ma-
terial questions of fact presented
(other than those relating to the com-
parative merits of the applications)
which would preclude a grant under
paragraphs (a) and (b) of §21.32.
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(b) Provided that the conditions of
paragraph (a) of this section are satis-
fied, applicants may request the Com-
mission to act upon their mutually ex-
clusive applications without a formal
hearing pursuant to the summary pro-
cedure outlined below:

(1) To initiate the procedure, each ap-
plicant will submit to the Commission
a written statement containing:

(i) A waiver of the applicant’s right
to a formal hearing;

(ii) A request and agreement that, in
order to avoid the delay and expense of
a comparative formal hearing, the
Commission should exercise its judg-
ment to select from among the mutu-
ally exclusive applications that pro-
posal (or proposals) which would best
serve the public interest; and

(iii) The signature of a principal (and
the principal’s attorney if represented).

(2) After receipt of the written re-
quests of all of the applicants the Com-
mission (if it deems this procedure ap-
propriate) will issue a notice desig-
nating the comparative criteria upon
which the applications are to be evalu-
ated and will request each applicant to
submit, within a specified period of
time, additional information con-
cerning the applicant’s proposal rel-
ative to the comparative criteria.

(3) Within thirty (30) days following
the due date for filing this information,
the Commission will accept concise
and factual argument on the competing
proposals from the rival applicants, po-
tential customers, and other knowl-
edgeable parties in interest.

(4) Within fifteen (15) days following
the due date for the filing of com-
ments, the Commission will accept
concise and factual replies from the
rival applicants.

(5) From time to time during the
course of this procedure the Commis-
sion may request additional informa-
tion from the applicants and hold in-
formal conferences at which all com-
peting applicants shall have the right
to be represented.

(6) Upon evaluation of the applica-
tions, the information submitted, and
such other matters as may be officially
noticed the Commission will issue a de-
cision granting one (or more) of the
proposals which it concludes would
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best serve the public interest, conven-
ience and necessity. The decision will
report briefly and concisely the reasons
for the Commission’s selection and will
deny the other application(s). This de-
cision shall be considered final.

[44 FR 60534, Oct. 19, 1979, as amended at 50
FR 5994, Feb. 13, 1985; 52 FR 37780, Oct. 9, 1987;
60 FR 36552, July 17, 1995]

§§21.36-21.37 [Reserved]

LICENSE TRANSFERS, MODIFICATIONS,
CONDITIONS AND FORFEITURES

§21.38 Assignment or transfer of sta-
tion authorization.

(a) No station license, or any rights
thereunder, shall be transferred, as-
signed, or disposed of in any manner,
voluntarily or involuntarily, directly
or indirectly, or by transfer of control
of any corporation or any other entity
holding any such license, to any person
except upon application to the Com-
mission and upon finding by the Com-
mission that the public interest, con-
venience and necessity will be served
thereby.

(b) For purposes of this section,
transfers of control requiring Commis-
sion approval shall include any and all
transactions that:

(1) Change the party controlling the
affairs of the licensee, or

(2) Affect any change in a controlling
interest in the ownership of the li-
censee, including changes in legal or
equitable ownership, or

(c¢) Requests for transfer of control or
assignment authority shall be sub-
mitted on the application form pre-
scribed by §21.11 of this chapter, and
shall be accompanied by the applicable
showings required by §§21.13, 21.15, 21.17
and 21.39 of this chapter.

(d) The Commission shall be prompt-
ly notified in writing when a licensee is
voluntarily or involuntarily placed in
bankruptcy or receivership and when
an individual licensee, a member of a
partnership which is a licensee, or a
person directly or indirectly in control
of a corporation which is a licensee,
dies or becomes legally disabled. With-
in thirty days after the occurrence of
such bankruptcy, receivership, death
or legal disability, an application of in-
voluntary assignment of such license,
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or involuntary transfer of control of
such corporation, shall be filed with
the Commission, requesting assign-
ment or transfer to a successor legally
qualified under the laws of the place
having jurisdiction over the assets in-
volved.

(e) The assignor of a station licensed
under this part may retain no right of
reversion or reassignment of the li-
cense and may not reserve the right to
use the facilities of the station for any
period whatsoever. No assignment of li-
cense will be granted or authorized if
there is a contract or understanding,
express or implied, pursuant to which a
right of reversion or reassignment of
the license or right to use the facilities
are retained as partial or full consider-
ation for the assignment or transfer.

(f) No special temporary authority,
or any rights thereunder, shall be as-
signed or otherwise disposed of, di-
rectly or indirectly, voluntarily or in-
voluntarily, without prior Commission
approval.

(g) An applicant for voluntary trans-
fer of control or assignment under this
section where the subject license was
acquired by the transferor or assignor
through a system of random selection
shall, together with its application for
transfer of control or assignment, file
with the Commission the associated
contracts for sale, option agreements,
management agreements, or other doc-
uments disclosing the total consider-
ation that the applicant would receive
in return for the transfer or assign-
ment of its license. This information
should include not only a monetary
purchase price, but also any future,
contingent, in-kind, or other consider-
ation (e.g., management or consulting
contracts either with or without an op-
tion to purchase; below-market financ-
ing).

[52 FR 37780, Oct. 9, 1987, as amended at 54 FR
11953, Mar. 23, 1989; 59 FR 9101, Feb. 25, 1994]

§21.39 Considerations involving trans-
fer or assignment applications.

(a) A Multipoint Distribution Service
conditional license may not be as-
signed or transferred prior to the com-
pletion of construction of the facility
and the timely filing of the certifi-
cation of completion of construction.
However, consent to the assignment or
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transfer of control of a Multipoint Dis-
tribution Service conditional license
may be given prior to the completion
of construction and the timely filing of
the certification of completion of con-
struction where:

(1) The assignment or transfer does
not involve a substantial change in
ownership or control of the authorized
Multipoint Distribution Service facili-
ties; or

(2) The assignment or transfer of con-
trol is involuntary due to the licensee’s
bankruptcy, death, or legal disability.

(b) The Commission will review a
proposed transaction to determine if
the circumstances indicate ‘‘traf-
ficking” in licenses whenever applica-
tions (except those involving pro forma
assignment or transfer of control) for
consent to assignment of a license, or
for transfer of control of a licensee, in-
volve facilities that were:

(1) Authorized following a compara-
tive hearing and have been operated
less than one year, or;

(2) Involve facilities that have not
been constructed, or;

(3) Involve facilities that were au-
thorized following a random selection
proceeding in which the successful ap-
plicant received preference and that
have been operated for less than one
year.

At its discretion, the Commission may
require the submission of an affirma-
tive, factual showing (supported by af-
fidavits of a person or persons with per-
sonal knowledge thereof) to dem-
onstrate that the proposed assignor or
transferor has not acquired an author-
ization or operated a station for the
principal purpose of profitable sale
rather than public service. This show-
ing may include, for example, a dem-
onstration that the proposed assign-
ment or transfer is due to changed cir-
cumstances (described in detail) affect-
ing the licensee subsequent to the ac-
quisition of the license, or that the
proposed transfer of radio facilities is
incidental to a sale of other facilities
or merger of interests.

(c) If a proposed transfer of radio fa-
cilities is incidental to a sale of other
facilities or merger of interests, any
showing requested under paragraph (a)
of this section shall include an addi-
tional exhibit which:
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(1) Discloses complete details as to
the sale of facilities or merger of inter-
ests;

(2) Segregates clearly by an itemized
accounting, the amount of consider-
ation involved in the sale of facilities
or merger of interests; and

(3) Demonstrates that the amount of
consideration assignable to the facili-
ties or business interests involved rep-
resents their fair market value at the
time of the transaction.

(d) For the purposes of this section,
the one year period is calculated using
the following dates (as appropriate):

(1) The initial date of grant of the li-
cense, excluding subsequent modifica-
tions;

(2) The date of consummation of an
assignment or transfer, if the station is
acquired as the result of an assignment
of license, or transfer of control of cor-
porate licensee; or

(3) The median date of the applicable
commencement dates (determined pur-
suant to paragraphs (c) (1) and (2) of
this section) if the transaction involves
two or more stations. (The median date
is that date so selected such that fifty
percent of the commencement dates of
the total number of stations, when ar-
ranged in chronological order, lie
below it and fifty percent lie above it.
When the number of stations is an even
number, the median date will be a
value half way between the two dates
closest to the theoretical median).

[44 FR 60534, Oct. 19, 1979, as amended at 48
FR 33900, July 26, 1983; 50 FR 5994, Feb. 13,
1985; 52 FR 27554, July 22, 1987. Redesignated
and amended at 52 FR 37780, Oct. 9, 1987; 58
FR 11798, Mar. 1, 1993; 61 FR 26674, May 28,
1996]

§21.40 Modification of station license.

(a) Except as provided in §§21.41 and
21.42, no modification of a license
issued pursuant to this part (or the fa-
cilities described thereunder) shall be
made except upon application to the
Commission and upon finding by the
Commission that:

(1) Such modification will promote
the public interest, convenience and
necessity, or

(2) That the provisions of the Com-
munications Act of 1934 or of any trea-
ty ratified by the United States will be
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more fully complied with if such appli-
cation is granted.

(b) No application for modification to
extend a license construction period
will be granted for delays caused by
lack of financing or for lack of site
availability. Applications for time ex-
tensions for other reasons must include
a verified statement from the applica-
tion showing that the licensee has
made diligent efforts to construct the
facilities and:

(1) That additional time is required
due to circumstances beyond the appli-
cant’s control, in which case the appli-
cant must describe such circumstances
and must set forth with specificity and
justify the precise extension period re-
quested; or

(2) That there are unique and over-
riding public interest concerns that
justify such an extension, in which
case the applicant must identify such
interests and must set forth and justify
a precise extension period.

(c) Notwithstanding the provisions of
paragraph (b), when a station license
has been assigned or transferred pursu-
ant to §21.38, any extension of time
will be limited so that the time left to
construct after Commission grant of
the transfer or assignment will be no
more than the time remaining for con-
struction at the date of the filing of
the application for transfer or assign-
ment.

[52 FR 37780, Oct. 9, 1987]

§21.41 Special processing of applica-
tions for minor facility modifica-
tions.

(a) Unless an applicant is notified to
the contrary by the Commission, as of
the twenty-first day following the date
of public notice, any application that
meets the requirements of paragraph
(b) of this section and proposes only
the change specified in paragraph (c) of
this section shall be deemed to have
been authorized by the Commission.

(b) An application may be considered
under the procedures of this section
only if:

(1) 1t is in the Multipoint Distribu-
tion Service;

(2) The cumulative effect of all such
applications made within any 60 days
period does not exceed the appropriate
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values prescribed by paragraph (c) of
this section;

(3) The facilities to be modified are
not located within 56.3 kilometers (35
miles) of the Canadian or Mexican bor-
der;

(4) 1t is acceptable for filing, is con-
sistent with all of the Commission’s
rules, and does not involve a waiver re-
quest;

(5) It specifically requests consider-
ation pursuant to this section;

(6) Frequency notification procedures
are complied with and a copy of the ap-
plication has been served on those who
also were served under §21.902; and

() In the Multipoint Distribution
Service, the modified facility would
not produce a power flux density that
exceeds -73 dBW/m2, pursuant to
§§21.902 and 21.939 at locations on the
boundaries of protected service areas
to which there is an unobstructed sig-
nal path.

(c) The modifications that may be
authorized under the procedures of this
section are:

(1) Changes in a transmitter and ex-
isting transmitter operating character-
istics, or protective configuration of
transmitter, provided that:

(i) In the Multipoint Distribution
Service, any increase in EIRP is one
and one-half dB or less over the pre-
viously-authorized power value; or

(ii) The necessary bandwidth is not
increased by more than 10% of the pre-
viously authorized necessary band-
width.

(2) Changes in the height of an an-
tenna, provided that:

(i) In Multipoint Distribution Serv-
ice, any increase in antenna height is
less than 3.0 meters above the pre-
viously authorized height; and

(ii) The overall height of the antenna
structure is not increased as a result of
the antenna extending above the
height of the previously authorized
structure, except when the new height
of the antenna structure is 6.1 meters
or less (above ground or man-made
structure, as appropriate) after the
change is made.

(3) Change in the geographical co-
ordinates of a transmit station by ten
seconds or less of latitude, longitude or
both, provided that when notice to the
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FAA of proposed construction is re-
quired by part 17 of this chapter for an-
tenna structure at the previously au-
thorized coordinates (or will be re-
quired at the new location) the appli-
cant must comply with the provisions
of §21.15(d).

(d) Upon grant of an application
under the procedure of this section and
at such time that construction begins,
the applicant must keep a complete
copy of the application (including the
filing date) with the station license if
construction is commenced prior to the
receipt of the authorization.

[52 FR 37780, Oct. 9, 1987, as amended at 55 FR
46009, Oct. 31, 1990; 58 FR 44894, Aug. 25, 1993;
60 FR 36552, July 17, 1995; 61 FR 4364, Feb. 6,
1996; 61 FR 26674, May 28, 1996]

§21.42 Certain modifications not re-
quiring prior authorization.

(a) Equipment in an authorized radio
station may be replaced without prior
authorization or notification if:

(1) The replacement equipment is
identical (i.e., same manufacturer and
model number) with the replacement
equipment; or

(2) The replacement transmitter,
transmitting antenna, transmission
line loss and/or devices between the
transmitter and antenna, or combina-
tions of the above, do not change the
EIRP of a station in any direction.

(b) Licensees of fixed stations in the
Multipoint Distribution Service may
make the facility changes listed in
paragraph (c) of this section without
obtaining prior Commission authoriza-
tion, if:

(1) The Multipoint Distribution Serv-
ice licensee serves a copy of the notifi-
cation described in paragraph (b)(3) of
this section on those who were served
under §21.902, and

(2) The cumulative effect of all facil-
ity changes made within any 60 day pe-
riod does not exceed the appropriate
values prescribed by paragraph (c) of
this section, and

(3) The Commission is notified of
changes made to facilities by the sub-
mission of a completed FCC Form 304

within thirty (30) days after the
changes are made.
(4) In the Multipoint Distribution

Service, the modified facility would
not produce a power flux density at the

43

§21.42

protected service area boundary that
exceeds —-73 dBW/m2, pursuant to
§§21.902 and 21.939.

(c) Modifications that may be made
without prior authorization under
paragraph (b) of this section are:

(1) Change or modification of a trans-
mitter, when:

(i) The replacement or modified
transmitter is certificated for use
under this part and is installed without
modification from the certificated con-
figuration;

(if) The type of modulation is not
changed;

(iii) The frequency stability is equal
to or better than the previously au-
thorized frequency stability; and

(iv) The necessary bandwidth and the
output power do not exceed the pre-
viously authorized values.

(2) Addition or deletion of a trans-
mitter for protection without changing
the authorized power output (e.g. hot
standby transmitters);

(3) Change to an antenna when the
new antenna conforms with §21.906 and
the EIRP resulting from the new an-
tenna does not exceed that resulting
from the previously authorized an-
tenna by more than one dB in any di-
rection.

(4) Any technical changes that would
decrease the effective radiated power.

(5) Change to the height of an an-
tenna, when:

(i) The new height (measured at the
center-of-radiation) is within 1.5 me-
ters (5 feet) of the previously author-
ized height; and

(if) The overall height of the antenna
structure is not increased as a result of
the antenna extending above the
height of the previously authorized
structure, except when the new height
of the antenna structure is 6.1 meters
(20 feet) or less (above ground or man-
made structure, as appropriate) after
the change is made.

(6) Decreases in the overall height of
an antenna structure, provided that,
when notice to the FAA of proposed
construction was required by part 17 of
this chapter for the antenna structure
at the previously authorized height,
the applicant must comply with the
provisions of §21.15 (d) and (e).
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(7) Changes to the transmission line
and other devices between the trans-
mitter and the antenna when the effec-
tive radiated power of the station is
not increased by more than one dB.

(8) A change to a sectorized antenna
system comprising an array of direc-
tional antennas, provided that such
system does not change polarization or
result in an increase in radiated power
by more than one dB in any direction;
provided, however, that notice of such
change is provided to the Commission
on FCC Form 331 within ten (10) days of
installation.

(d) Licensees may correct erroneous
information on a license which does
not involve a major change (i.e., a
change that would be classified as a
major amendment as defined by §21.23)
without obtaining prior Commission
approval by filing a completed FCC
Form 494, or for the Multipoint Dis-
tribution Service licensees, by filing
the MDS long-form application.

[52 FR 37781, Oct. 9, 1987, as amended at 58 FR
44894, Aug. 25, 1993; 60 FR 36552, July 17, 1995;
60 FR 57366, Nov. 15, 1995; 61 FR 4364, Feb. 6,
1996; 61 FR 26674, May 28, 1996; 63 FR 36603,
July 7, 1998; 63 FR 49870, Sept. 18, 1998; 63 FR
65101, Nov. 25, 1998; 64 FR 4054, Jan. 27, 1999]

EFFECTIVE DATE NOTE: At 63 FR 65103, Nov.
25, 1998, §21.42 was amended in part by adding
paragraph (c)(8). The paragraph contains in-
formation and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget.

§21.43 Period of construction; certifi-
cation of completion of construc-
tion.

(a) Except for Multipoint Distribu-
tion Service station licenses granted to
BTA and PSA authorization holders,
each license for a radio station for the
services included in this part shall
specify as a condition therein the pe-
riod during which construction of fa-
cilities will be completed and the sta-
tion made ready for operation. Con-
struction may not commence until the
grant of a license, and must be com-
pleted by the date specified in the li-
cense as the termination date of the
construction period. Except as may be
limited by §21.45(b) or otherwise deter-
mined by the Commission for any par-
ticular application, the maximum con-
struction period for all stations li-
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censed under this part shall be a max-
imum of 12 months from the date of the
license grant.

(b) Each license for a radio station
for the services included in this part
shall also specify as a condition therein
that upon the completion of construc-
tion, each licensee must file with the
Commission a certification of comple-
tion of construction using FCC Form
494A, certifying that the facilities as
authorized have been completed and
that the station is now operational and
ready to provide service to the public,
and will remain operational during the
license period, unless the license is
submitted for cancellation.

[52 FR 37782, Oct. 9, 1987, as amended at 60 FR
36552, July 17, 1995; 61 FR 26675, May 28, 1996]

§21.44 Forfeiture and termination of
station authorization.

(a) A license shall be automatically
forfeited in whole or in part without
further notice to the licensee upon:

(1) The expiration of the construction
period specified therein, where applica-
ble, or after such additional time as
may be authorized by the Commission,
unless within 5 days after that date
certification of completion of construc-
tion has been filed with the Commis-
sion pursuant to §21.43;

(2) The expiration of the license pe-
riod specified therein, unless prior
thereto an application for renewal of
such license has been filed with the
Commission; or

(3) The voluntary removal or alter-
ation of the facilities, so as to render
the station not operational for a period
of 30 days or more.

(b) A license forfeited in whole or in
part under the provisions of paragraph
(a)(1) or (2)(2) may be reinstated if the
Commission, in its discretion, deter-
mines that reinstatement would best
serve the public interest, convenience
and necessity. Petitions for reinstate-
ment filed pursuant to this subsection
will be considered only if:

(1) The petition is filed within 30 days
of the expiration date set forth in para-
graph (a)(1) or (a)(2) of this section,
whichever is applicable;

(2) The petition explains the failure
to timely file such notification or ap-
plication as would have prevented
automatic forfeiture; and
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(3) The petition sets forth with speci-
ficity the procedures which have been
established to insure timely filings in
the future.

(c) A special temporary authorization
shall automatically terminate upon
the expiration date specified therein,
or upon failure to comply with any spe-
cial terms or conditions set forth
therein. Operation may be extended be-
yond such termination date only after
application and upon specific author-
ization by the Commission.

[52 FR 37782, Oct. 9, 1987, as amended at 60 FR
36552, July 17, 1995]

§21.45 License period.

(a)(1) Licenses for stations in the
Multipoint Distribution Service will be
issued for a period not to exceed 10
years, except that licenses for develop-
mental stations will be issued for a pe-
riod not to exceed one year. The expi-
ration date of developmental licenses
shall be one year from the date of the
grant thereof. Unless otherwise speci-
fied by the Commission, the expiration
of regular licenses shall be on the fol-
lowing date in the year of expiration.

Multipoint Distribution Service—May
1.

(2) When a license is granted subse-
quent to the last renewal date of the
class of license involved, the license
shall be issued only for the unexpired
period of the current license term of
such class.

(b) The Commission reserves the
right to grant or renew station licenses
in these services for a shorter period of
time than that generally prescribed for
such stations if, in its judgment, public
interest, convenience, or necessity
would be served by such action.

(c) Upon the expiration or termi-
nation of any station license, any re-
lated conditional authorization, which
bears a later expiration date, shall be
automatically  terminated concur-
rently with the related station license,
unless it shall have been determined by
the Commission that the public inter-
est, convenience or necessity would be
served by continuing in effect said con-
ditional authorization.

[44 FR 60534, Oct. 19, 1979, as amended at 46

FR 23450, Apr. 27, 1981; 48 FR 27253, June 14,
1983; 61 FR 26675, May 28, 1996]
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§21.50 Transition of the 2.11-2.13 and
2.16-2.18 GHz bands from Domestic
Public Fixed Radio Services to
emerging technologies.

(a) Licensees proposing to implement
services using emerging technologies
(ET Licensees) may negotiate with Do-
mestic Public Fixed Radio Service li-
censees (Existing Licensees) in these
bands for the purpose of agreeing to
terms under which the Existing Licens-
ees would relocate their operations to
other fixed microwave bands or to
other media, or alternatively, would
accept a sharing arrangement with the
ET Licensee that may result in an oth-
erwise Impermissible level of inter-
ference to the existing licensee’s oper-
ations. ET Licensees may also nego-
tiate agreements for relocation of the
Existing Licensees’ facilities within
the 2 GHz band in which all interested
parties agree to the relocation of the
Existing Licensee’s facilities elsewhere
within these bands. “All interested
parties” includes the incumbent li-
censee, the emerging technology pro-
vider or representative requesting and
paying for the relocation, and any
emerging technology licensee of the
spectrum to which the incumbent’s fa-
cilities are to be relocated.

(b) Domestic Public Fixed Radio li-
censees in bands allocated for licensed
emerging technology services will
maintain primary status in these bands
until two years after the Commission
commences acceptance of applications
for an emerging technology services,
and until one year after an emerging
technology service licensee initiates
negotiations for relocation of the fixed
microwave licensee’s operations or, in
bands allocated for unlicensed emerg-
ing technology services, until one year
after an emerging technology unli-
censed equipment supplier or rep-
resentative initiates negotiations for
relocation of the fixed microwave li-
censee’s operations. When it is nec-
essary for an emerging technology pro-
vider or representative of unlicensed
device manufacturers to negotiate with
a fixed microwave licensee with oper-
ations in spectrum adjacent to that of
the emerging technology provider, the
transition schedule of the entity re-
questing the move will apply.
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(c) The Commission will amend the
operating license of the fixed micro-
wave operator to secondary status only
if the following requirements are met:

(1) The service applicant, provider, li-
censee, or representative using an
emerging technology guarantees pay-
ment of all relocation costs, including
all engineering, equipment, site and
FCC fees, as well as any reasonable, ad-
ditional costs that the relocated fixed
microwave licensee might incur as a
result of operation in another fixed
microwave band or migration to an-
other medium;

(2) The emerging technology service
entity completes all activities nec-
essary for implementing the replace-
ment facilities, including engineering
and cost analysis of the relocation pro-
cedure and, if radio facilities are used,
identifying and obtaining, on the in-
cumbents’ behalf, new microwave fre-
quencies and frequency coordination;
and

(3) The emerging technology service
entity builds the replacement system
and tests it for comparability with the
existing 2 GHz system.

(d) The 2 GHz microwave licensee is
not required to relocate until the alter-
native facilities are available to it for
a reasonable time to make adjust-
ments, determine comparability, and
ensure a seamless handoff.

(e) If within one year after the relo-
cation to new facilities the 2 GHz
microwave licensee demonstrates that
the new facilities are not comparable
to the former facilities, the emerging
technology service entity must remedy
the defects or pay to relocate the
microwave licensee back to its former
or equivalent 2 GHz frequencies.

[58 FR 46549, Sept. 2, 1993, as amended at 59
FR 19645, Apr. 25, 1994]

Subpart C—Technical Standards

§21.100 Frequencies.

The frequencies available for use in
the service covered by this part are
listed in subpart K. Assignment of fre-
quencies will be made only in such a
manner as to facilitate the rendition of
communication service on an inter-
ference-free basis in each service area.
Unless otherwise indicated, each fre-
quency available for use by stations in
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this service will be assigned exclu-
sively to a single applicant in any serv-
ice area. All applicants for, and licens-
ees of, stations in this service shall co-
operate in the selection and use of the
frequencies assigned in order to mini-
mize interference and thereby obtain
the most effective use of the authorized
facilities. In the event harmful inter-
ference occurs or appears likely to
occur between two or more radio sys-
tems and such interference cannot be
resolved between the licensees thereof,
the Commission may, after notice and
opportunity for hearing, require the li-
censees to make such changes in oper-
ating techniques or equipment as it
may deem necessary to avoid such in-
terference.

[61 FR 26675, May 28, 1996]

§21.101 Frequency tolerance.

(@) The carrier frequency of each
transmitter authorized in these serv-
ices shall be maintained within the fol-
lowing percentage of the reference fre-
quency except as otherwise provided in
paragraph (b) of this section or in the
applicable subpart of this part (unless
otherwise specified in the instrument
of station authorization the reference
frequency shall be deemed to be the as-
signed frequency):

Frequency
tolerance for
fixed sta-
tions (per-
cent)

Frequency range (MHz)

2,150 to 2,16212 ...
2,596 to 2,6802

0.001
0.005

1Beginning Aug. 9, 1975, this tolerance will govern the mar-
keting of equipment pursuant to §§2.803 and 2.805 of this
chapter and the issuance of all authorizations for new radio
equipment. Until that date new equipment may be authorized
with a frequency tolerance of 0.03 percent in the frequency
range 2,200 to 10,500 MHz and equipment so authorized may
continue to be used for its life provided that it does not cause
interference to the operation of any other licensee. Equipment
authorized in the frequency range 2,450 to 10,500 MHz prior
to June 23, 1969, at a tolerance of 0.05 percent may continue
to be used until February 1, 1976 provided it does not cause
interference to the operation of any other licensee.

2Beginning November 1, 1991, equipment authorized to be
operated in the frequency bands 2150-2162 MHz, 2596-2644
MHz, 2650-2656 MHz, 2662-2668 MHz, and 2674-2680
MHz for use in the Multipoint Distribution Service shall main-
tain a frequency tolerance within +1 kHz of the assigned fre-
quency. MDS booster stations authorized pursuant to
§21.913(b) shall maintain a frequency tolerance within +1 kHz
of the assigned frequencies. MDS booster stations authorized
pursuant to §21.913(e) and MDS response stations author-
ized pursuant to §21.909 shall employ transmitters with suffi-
cient frequency stability to ensure that the emission stays
within the authorized bandwidth.

(b) As an additional requirement in
any band where the Commission makes
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assignments according to a specified
channel plan, provisions shall be made
to prevent the emission included with-
in the occupied bandwidth from radi-
ating outside the assigned channel at a
level greater than that specified iIn
§21.106.

[44 FR 60534, Oct. 19, 1979, as amended at 46
FR 23450, Apr. 27, 1981; 48 FR 50329, Nov. 1,
1983; 48 FR 50732, Nov. 3, 1983; 49 FR 37775,
Sept. 26, 1984; 54 FR 10327, Mar. 13, 1989; 54 FR
24905, June 12, 1989; 55 FR 46009, Oct. 31, 1990;
56 FR 57816, Nov. 14, 1991; 61 FR 26675, May 28,
1996; 63 FR 65101, Nov. 25, 1998]

§§21.102-21.104 [Reserved]

§21.105 Bandwidth.

Each authorization issued pursuant
to these rules will show, as the emis-
sion designator, a symbol representing
the class of emission which shall be
prefixed by a number specifying the
necessary bandwidth. This figure does
not necessarily indicate the bandwidth
actually occupied by the emission at
any instant. In those cases where part
2 of this chapter does not provide a for-
mula for the computation of the nec-
essary bandwidth, the occupied band-
width may be used in the emission des-
ignator.

[49 FR 48700, Dec. 14, 1984]

§21.106 Emission limitations.

(@) The mean power of emissions
shall be attenuated below the mean
output power of the transmitter in ac-
cordance with the following schedule:

(1) When using transmissions other
than those employing digital modula-
tion techniques:

(i) On any frequency removed from
the assigned frequency by more than 50
percent up to and including 100 percent
of the authorized bandwidth: At least
25 decibels;

(ii) On any frequency removed from
the assigned frequency by more than
100 percent up to and including 250 per-
cent of the authorized bandwidth: At
least 35 decibels;

(iii) On any frequency removed from
the assigned frequency by more than
250 percent of the authorized band-
width: At least 43+10 Logio (mean out-
put power in watts) decibels, or 80 deci-
bels, whichever is the lesser attenu-
ation.
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(2) When using transmissions employ-
ing digital modulation techniques (see
§21.122(b)) in situations other than
those covered by paragraph (a)(3) of
this section:

(i) For operating frequencies below 15
GHz, in any 4 kHz band, the center fre-
quency of which is removed from the
assigned frequency by more than 50
percent up to and including 250 percent
of the authorized bandwidth: As speci-
fied by the following equation but in no
event less than 50 decibels.
A=35+0.8(P;minus;50)+10 Logic B. (At-
tenuation greater than 80 decibels is
not required.)

where:

A=Attenuation (in decibels) below the
mean output power level.

P=Percent removed from the carrier
frequency.

B=Authorized bandwidth in MHz.

(i) In any 4 kHz band, the center fre-
quency of which is removed from the
assigned frequency by more than 250
percent of the authorized bandwidth:
At least 43+10 Logi, (mean output
power in watts) decibels, or 80 decibels,
whichever is the lesser attenuation.

(b) When an emission outside of the
authorized bandwidth causes harmful
interference, the Commission may, at
its discretion, require greater attenu-
ation than specified in paragraph (a) of
this section.

[44 FR 60534, Oct. 19, 1979, as amended at 46
FR 23450, Apr. 27, 1981; 52 FR 23550, June 23,
1987; 61 FR 26675, May 28, 1996]

§21.107 Transmitter power.

(a) The power which a station will be
permitted to use in these services will
be the minimum required for satisfac-
tory technical operation commensu-
rate with the size of the area to be
served and local conditions which af-
fect radio transmission and reception.
In cases of harmful interference, the
Commission may, after notice and op-
portunity for hearing, order a change
in the effective radiated power of a sta-
tion.

(b) The EIRP of a transmitter station
employed in this radio service shall not
exceed the values shown in the fol-
lowing tabulation:
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Maximum
allowable
EIRP for a
fixed station
(Watts)

Frequency range (MHz)

2,150 to 2,162
2,596 to 2,680 ...

12000
12000

1When a Multipoint Distribution Service station uses a non-
omnidirectional antenna EIRP up to 7943 Watts may be au-
thorized pursuant to §221.904(b) of this Part.

[44 FR 60534, Oct. 19, 1979, as amended at 49
FR 37775, Sept. 26, 1984; 52 FR 7140, Mar. 9,
1987; 52 FR 37783, Oct. 9, 1987; 54 FR 10328,
Mar. 13, 1989; 54 FR 24905, June 12, 1989; 55 FR
46009, Oct. 31, 1990; 56 FR 57816, Nov. 14, 1991;
58 FR 49224, Sept. 22, 1993; 61 FR 26675, May
28, 1996]

§21.108 [Reserved]

§21.109 Antenna and antenna struc-
tures.

(@) In the event harmful interference
is caused to the operation of other sta-
tions, the Commission may, after no-
tice and opportunity for hearing, order
changes to be made in the height, ori-
entation, gain and radiation pattern of
the antenna system.

(b) The Commission may require the
replacement, at the licensee’s expense,
of any antenna system of a permanent
fixed station operating at 2500 MHz or
higher upon a showing that said an-
tenna causes or is likely to cause inter-
ference to any other authorized or pro-
posed station.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37783, Oct. 9, 1987; 61 FR 26675, May 28,
1996]

§21.110 Antenna polarization.

Stations operating in the radio serv-
ices included in this part are not lim-
ited as to the type of polarization of
the radiated signal, provided, however,
that in the event interference in excess
of permissible levels is caused to the
operation of other stations the Com-
mission may, after notice and oppor-
tunity for hearing, order the licensee
to change the polarization of the radi-
ated signal. No change in polarization
shall be made without prior authoriza-
tion from the Commission.

[52 FR 37783, Oct. 9, 1987]
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§21.111 Use of common antenna struc-
ture.

The simultaneous use of a common
antenna structure by more than one
station authorized under this part, or
by one or more stations of any other
service may be authorized. The owner,
however, of each antenna structure re-
quired to be painted and/or illuminated
under the provisions of Section 303(q)
of the Communications Act of 1934, as
amended, shall install and maintain
the antenna structure painting and
lighting in accordance with part 17 of
this chapter. In the event of default by
the owner, each licensee or permittee
shall be individually responsible for
conforming to the requirements per-
taining to antenna structure painting
and lighting.

[61 FR 4365, Feb. 6, 1996]

§21.112 Marking of antenna
tures.

No owner, conditional licensee, or li-
censee of an antenna structure for
which obstruction marking or lighting
is required and for which an antenna
structure registration number has been
obtained, shall discontinue the re-
quired painting or lighting without
having obtained prior written author-
ization therefor from the Commission.
(For complete regulations relative to
antenna marking requirements, see
part 17 of this chapter.)

[61 FR 4365, Feb. 6, 1996]

struc-

§21.113 Quiet zones and Arecibo Co-
ordination Zone.

Quiet zones are those areas where it
is necessary to restrict radiation so as
to minimize possible impact on the op-
erations of radio astronomy or other
facilities that are highly sensitive to
radio frequency interference. The areas
involved and procedures required are as
follows:

(@) In order to minimize possible
harmful interference at the National
Radio Astronomy Observatory site lo-
cated at Green Bank, Pocahontas
County, West Virginia, and at the
Naval Radio Research Observatory site
at Sugar Grove, Pendleton County,
West Virginia, any applicant for a sta-
tion authorization other than mobile,
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temporary base, or temporary fixed
seeking authorization for a new station
or to modify an existing station in a
manner which would change either the
frequency, power, antenna height or di-
rectivity, or location of such a station
within the area bounded by 39°15' N. on
the north, 78°30' W. on the east, 37°30' N.
on the south, and 80°30' W. on the west
shall, at the time of filing such appli-
cation with the Commission, simulta-
neously notify the Director, National
Radio Astronomy Observatory, Post
Office Box No. 2, Green Bank, West Vir-
ginia 24944, in writing, of the technical
particulars of the proposed operation.
Such notification shall include the geo-
graphical coordinates of the antenna,
antenna height, antenna directivity (if
any), proposed frequency, type of emis-
sion, and power. In addition, the appli-
cant shall indicate in his application to
the Commission the date notification
was made to the Observatory. After re-
ceipt of such applications, the Commis-
sion will allow a period of twenty (20)
days for comments or objections in re-
sponse to the notifications indicated. If
an objection to the proposed operation
is received during the 20-day period
from the National Radio Astronomy
Observatory for itself or on behalf of
the Naval Radio Research Observatory,
the Commission will consider all as-
pects of the problem and take whatever
action is deemed appropriate.

(b) In order to minimize possible
harmful interference at the Table
Mountain Radio Receiving Zone of the
Research Laboratories of the Depart-
ment of Commerce located in Boulder
County, Colorado, applicants for new
or modified radio facilities in the vicin-
ity of Boulder County, Colorado are ad-
vised to give due consideration prior to
filing applications, to the need to pro-
tect the Table Mountain Radio Receiv-
ing Zone from harmful interference. To
prevent degradation of this present am-
bient radio signal level at the site, the
Department of Commerce seeks to en-
sure that the field strengths of any ra-
diated signals (excluding reflected sig-
nals) received on this 728.4 hectare (1800
acre) site (in the vicinity of coordi-
nates 40° 07' 50" N Latitude, 105° 15" 40"
W Longitude) resulting from new as-
signments (other than mobile stations)
or from the modification or relocation
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of existing facilities do not exceed the
following values:

Field

strength Power flux

(mV/m) in density 1
reareyrge | | Ghtina
band- bandwidth

width of of service

service

Below 540 kHz .......cccccevviiiiinnnne 10 —65.8
540 to 1600 kHz .. 20 -59.8
1.6 to 470 MHz ... 10 2-65.8
470 to 890 MHz ... 30 2-54.2
Above 890 MHZ .........ccccocviiiinnne 1 2-85.8

1Equivalent values of power flux density are calculated as-
suming free space characteristic impedance of 376.7=120m
Oh?mSSr‘Jace stations shall conform to the power flux density lim-
its at the earth’s surface specified in appropriate parts of the
FCC rules, but in no case should exceed the above levels in
any 4 kHz band for all angles of arrival.

(1) Advance consultation is rec-
ommended particularly for those appli-
cants who have no reliable data which
indicates whether the field strength or
power flux density figures in the above
table would be exceeded by their pro-
posed radio facilities (except mobile
stations). In such instances, the fol-
lowing is a suggested guide for deter-
mining whether coordination is rec-
ommended:

(i) All stations within 2.4. kilometers
(1.5 miles);

(i) Stations within 4.8 kilometers (3
miles) with 50 watts or more average
effective radiated power (ERP) in the
primary plane of polarization in the az-
imuthal direction of the Table Moun-
tain Radio Receiving Zone;

(iii) Stations within 16.1 kilometers
(10 miles) with 1 kW or more average
ERP in the primary plane of polariza-
tion in the azimuthal direction of
Table Mountain Receiving Zone;

(iv) Stations within 80.5 kilometers
(50 miles) with 25 kW or more average
ERP in the primary plane of polariza-
tion in the azimuthal direction of
Table Mountain Receiving Zone.

(2) Applicants concerned are urged to
communicate with the Radio Fre-
quency Management Coordinator, De-
partment of Commerce, Research Sup-
port Services, NOAA R/E5X2, Boulder
Laboratories, Boulder, CO 80303; tele-
phone (303) 497-6548, in advance of fill-
ing their applications with the Com-
mission.

(3) The Commission will not screen
applications to determine whether ad-
vance consultation has taken place.
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However, applicants are advised that
such consultation can avoid objections
from the Department of Commerce or
proceedings to modify any authoriza-
tion which may be granted which, in
fact, delivers a signal at the site in ex-
cess of the field strength specified
herein.

(c) Protection for Federal Commu-
nications Commission monitoring sta-
tions:

(1) Applicants in the vicinity of an
FCC monitoring station for a radio sta-
tion authorization to operate new
transmitting facilities or changed
transmitting facilities which would in-
crease the field strength produced over
the monitoring station over that pre-
viously authorized are advised to give
consideration, prior to filing applica-
tions, to the possible need to protect
the FCC stations from harmful inter-
ference. Geographical coordinates of
the facilities which require protection
are listed in §0.121(c) of the Commis-
sion’s Rules. Applications for stations
(except mobile stations) which will
produce on any frequency a direct wave
fundamental field strength of greater
than 10 mV/m in the authorized band-
width of service (—65.8 dBW/m2 power
flux density assuming a free space
characteristic impedance of 120 ohms)
at the referenced coordinates, may be
examined to determine extent of pos-
sible interference. Depending on the
theoretical field strength value and ex-
isting root-sum-square or other ambi-
ent radio field signal levels at the indi-
cated coordinates, a clause protecting
the monitoring station may be added
to the station authorization.

(2) In the event that calculated value
of expected field exceeds 10 mV/m
(—65.8 dBW/m?) at the reference coordi-
nates, or if there is any question
whether field strength levels might ex-
ceed the threshold value, advance con-
sultation with the FCC to discuss any
protection necessary should be consid-
ered. Prospective applicants may com-
municate with: Chief, Compliance and
Information Bureau, Federal Commu-
nications Commission, Washington, DC
20554, Telephone (202) 632-6980.

(3) Advance consultation is suggested
particularly for those applicants who
have no reliable data which indicates
whether the field strength or power
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flux density figure indicated would be
exceeded by their proposed radio facili-
ties (except mobile stations). In such
instances, the following is a suggested
guide for determining whether an ap-
plicant should coordinate:

(i) All stations within 2.4 kilometers
(1.5 statute miles);

(ii) Stations within 4.8 kilometers (3
statute miles) with 50 watts or more
average effective radiated power (ERP)
in the primary plane of polarization in
the azimuthal direction of the Moni-
toring Stations.

(iii) Stations within 16.1 kilometers
(10 miles) with 1 kW or more average
ERP in the primary plane of polariza-
tion in the azimuthal direction of the
Monitoring Station.

(iv) Stations within 80.5 kilometers
(50 miles) with 25 kW or more average
ERP in the primary plane of polariza-
tion in the azimuthal direction of the
Monitoring Station.

(4) Advance coordination for stations
operating above 1000 MHz 1is rec-
ommended only where the proposed
station is in the vicinity of a moni-
toring station designated as a satellite
monitoring facility in §0.121(c) of the
Commission’s Rules and also meets the
criteria outlined in paragraphs (c) (2)
and (3) of this section.

(5) The Commission will not screen
applications to determine whether ad-
vance consultation has taken place.
However, applicants are advised that
such consultation can avoid objections
from the Federal Communications
Commission or modification of any au-
thorization which will cause harmful
interference.

(d) Any applicant for a new perma-
nent base or fixed station to be located
on the islands of Puerto Rico,
Desecheo, Mona, Vieques, and Culebra,
or for a modification of an existing au-
thorization which would change the
frequency, power, antenna height, di-
rectivity, or location of a station on
these islands and would increase the
likelihood of the authorized facility
causing interference, shall notify the
Interference Office, Arecibo Observ-
atory, Post Office Box 995, Arecibo,
Puerto Rico 00613, in writing or elec-
tronically, of the technical parameters
of the proposal. Applicants may wish
to consult interference guidelines,
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which will be provided by Cornell Uni-
versity. Applicants who choose to
transmit information electronically
should e-mail to: prcz@naic.edu

(1) The notification to the Inter-
ference Office, Arecibo Observatory
shall be made prior to, or simulta-
neously with, the filing of the applica-
tion with the Commission. The notifi-
cation shall state the geographical co-
ordinates of the antenna (NAD-83
datum), antenna height above ground,
ground elevation at the antenna, an-
tenna directivity and gain, proposed
frequency and FCC Rule Part, type of
emission, effective radiated power, and
whether the proposed use is itinerant.
Generally, submission of the informa-
tion in the technical portion of the
FCC license application is adequate no-
tification. In addition, the applicant
shall indicate in its application to the
Commission the date notification was
made to the Arecibo Observatory.

(2) After receipt of such applications,
the Commission will allow the Arecibo
Observatory a period of 20 days for
comments or objections in response to
the notification indicated. The appli-
cant will be required to make reason-
able efforts in order to resolve or miti-
gate any potential interference prob-
lem with the Arecibo Observatory and
to file either an amendment to the ap-
plication or a modification application,
as appropriate. If the Commission de-
termines that an applicant has satis-
fied its responsibility to make reason-
able efforts to protect the Observatory
from interference, its application may
be granted.

(3) The provisions of this paragraph
do not apply to operations that trans-
mit on frequencies above 15 GHz.

[44 FR 60534, Oct. 19, 1979, as amended at 44
FR 77167, Dec. 31, 1979; 50 FR 39001, Sept. 26,
1985; 52 FR 37783, Oct. 9, 1987; 58 FR 44894,
Aug. 25, 1993; 61 FR 8477, Mar. 5, 1996; 62 FR
55530, Oct. 27, 1997]

§§21.114-21.115 [Reserved]

§21.116 Topographical data.

Determining the location and height
above sea level of the antenna site, the
elevation or contour intervals shall be
taken from United States Geological
Survey Topographic Quadrangle Maps,
United States Army Corps of Engineers
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maps or Tennessee Valley Authority
maps, whichever is the latest, for all
areas for which such maps are avail-
able. If such maps are not published for
the area in question, the next best
topographic information should be
used. Topographic data may sometimes
be obtained from State and municipal
agencies. Data from Sectional Aero-
nautical Charts (including bench
marks) or railroad depot elevations and
highway elevations from road maps
may be used where no better informa-
tion is available. In cases where lim-
ited topographic data is available, use
may be made of an altimeter in a car
driven along roads extending generally
radially from the transmitter site. If it
appears necessary, additional data may
be requested. United States Geological
Survey Topographic Quadrangle Maps
may be obtained from the Department
of the Interior, Geological Survey,
Washington, DC 20242. Sectional Aero-
nautical Charts are available from the
Department of Commerce, Coast and
Geodetic Survey, Washington, DC
20230.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37783, Oct. 9, 1987]

§21.117 Transmitter location.

(@) The applicant shall determine,
prior to filing an application for a
radio station authorization, that the
antenna site specified therein is ade-
quate to render the service proposed. In
cases of questionable antenna loca-
tions, it is desirable to conduct propa-
gation tests to indicate the field inten-
sity which may be expected in the prin-
cipal areas or at the fixed points of
communication to be served, particu-
larly where severe shadow problems
may be expected. In considering appli-
cations proposing the use of such loca-
tions, the Commission may require site
survey tests to be made pursuant to a
developmental authorization in the
particular service concerned. In such
cases, propagation tests should be con-
ducted in accordance with recognized
engineering methods and should be
made with a transmitting antenna sim-
ulating, as near as possible, the pro-
posed antenna installation. Full data
obtained from such surveys and its
analysis, including a description of the
methods used and the name, address
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and qualifications of the engineer mak-
ing the survey, must be supplied to the
Commission.

(b) The owner of the antenna struc-
ture should locate and construct such
structure as to avoid making them haz-
ardous to air navigation. (See part 17 of
this chapter for provisions relating to
antenna structures.) Such installation
shall be maintained in good structural
condition together with any required
painting or lighting.

[44 FR 60534, Oct. 19, 1979, as amended at 61
FR 4365, Feb. 6, 1996]

§21.118 Transmitter construction and
installation.

(a) The equipment at the operating
and transmitting positions shall be so
installed and protected that it is not
accessible to, or capable of being oper-
ated by, persons other than those duly
authorized by the licensee.

(b) In any case where the maximum
modulating frequency of a transmitter
is prescribed by the Commission, the
transmitter shall be equipped with a
low-pass or band-pass modulation filter
of suitable performance characteris-
tics. In those cases where a modulation
limiter is employed, the modulation
filter shall be installed between the
transmitter stage in which limiting is
effected and the modulated stage of the
transmitter.

(c) Each transmitter employed in
these services shall be equipped with
an appropriately labeled pilot lamp or
meter which will provide continuous
visual indication at the transmitter
when its control circuits have been
placed in a condition to activate the
transmitter. Such requirement will not
be applicable to MDS response stations
or MDS booster stations authorized
pursuant to §21.913(e). In addition, fa-
cilities shall be provided at each trans-
mitter to permit the transmitter to be
turned on and off independently of any
remote control circuits associated
therewith.

(d) [Reserved]

(e) At each transmitter control point
the following facilities shall be in-
stalled:

(1) A carrier operated device which
will provide continuous visual indica-
tion when the transmitter is radiating,
or, in lieu thereof, a pilot lamp or
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meter which will provide continuous
visual indication when the transmitter
control circuits have been placed in a
condition to activate the transmitter.

(2) Facilities which will permit the
operator to turn transmitter carrier on
and off at will.

(f) Transmitter control circuits from
any control point shall be so installed
that grounding or shorting any line in
the control circuit will not cause the
transmitter to radiate: Provided, how-
ever, That this provision shall not be
applicable to control circuits of sta-
tions which normally operate with con-
tinuous radiation or to control circuits
which are under the effective oper-
ational control of responsible oper-
ating personnel 24 hours per day.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37783, Oct. 9, 1987; 63 FR 65101, Nov. 25,
1998]

§21.119 [Reserved]

§21.120 Authorization of transmitters.

(a) Except for transmitters used at
developmental stations, each trans-
mitter shall be a type which has been
certificated by the Commission for use
under the applicable rules of this part.

(b) Any manufacturer of a trans-
mitter to be produced for use under the
rules of this part may request certifi-
cation by following the applicable pro-
cedures set forth in part 2 of this chap-
ter. Type accepted and notified trans-
mitters are included in the Commis-
sion’s Radio Equipment List.

(c) Certification for an individual
transmitter may also be requested by
an applicant for a station authoriza-
tion, pursuant to the procedures set
forth in part 2 of this chapter.

[44 FR 60534, Oct. 19, 1979, as amended at 49
FR 3999, Feb. 1, 1984; 50 FR 7340, Feb. 22, 1985;
58 FR 49226, Sept. 22, 1993; 59 FR 19645, Apr.
25, 1994; 61 FR 26676, May 28, 1996; 63 FR 36603,
July 7, 1998]

§21.121 [Reserved]

§21.122 Microwave digital modulation.

(a) Microwave transmitters employ-
ing digital modulation techniques and
operating below 15 GHz shall, with ap-
propriate multiplex equipment, comply
with the following additional require-
ment: The bit rate, in bits per second,
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shall be equal to or greater than the
bandwidth specified by the emission
designator in Hertz (e.g., to be accept-
able, equipment transmitting at a 6
Mb/s rate must not require a bandwidth
of greater than 6 MHz), except the
bandwidth used to calculate the min-
imum rate shall not include any au-
thorized guard band.

(b) For purposes of compliance with
the emission limitation requirements
of §21.106(a)(2) of this part and the re-
quirements of paragraph (a) of this sec-
tion, digital modulation techniques are
considered as being employed when
digital modulation contributes 50 per-
cent or more to the total peak fre-
quency deviation of a transmitted
radio frequency carrier. The total peak
frequency deviation shall be deter-
mined by adding the deviation pro-
duced by the digital modulation signal
and the deviation produced by any fre-
quency division multiplex (FDM) mod-
ulation used. The deviation (D) pro-
duced by the FDM signal shall be de-
termined in accordance with §2.202(f) of
part 2 of this chapter.

(c) Transmitters employing digital
modulation techniques shall effectively
eliminate carrier spikes or single fre-
quency tones in the output signal to
the degree which would be obtained
without repetitive patterns occurring
in the signal.

[44 FR 60534, Oct. 19, 1979, as amended at 46
FR 23451, Apr. 27, 1981; 49 FR 37775, Sept. 26,
1984; 58 FR 49226, Sept. 22, 1993; 61 FR 26676,
May 28, 1996]

Subpart D—Technical Operation

§21.200 Station inspection.

The licensee of each station author-
ized in the radio services included in
this part shall make the station avail-
able for inspection by representatives
of the Commission at any reasonable
hour.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37783, Oct. 9, 1987]

§21.201 Posting of station license.

Each licensee shall post at the sta-
tion, the booster station authorized
pursuant to §21.913(b) or the MDS re-
sponse station hub the name, address
and telephone number of the custodian
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of the station license or other instru-
ment of authorization if such license or
instrument of authorization, or a clear-
ly legible photocopy thereof, is not
maintained at the station, booster sta-
tion or response station hub. Each op-
erator of an MDS booster station au-
thorized pursuant to §21.913(e) shall
post at the booster station the name,
address and telephone number of the
custodian of the notification filed pur-
suant to §21.913(e) if such notification
is not maintained at the station.

[63 FR 65101, Nov. 25, 1998; 64 FR 4054, Jan. 27,
1999]

EFFECTIVE DATE NOTE: At 63 FR 65103, Nov.
25, 1998, §21.201 was revised. The revised text
contains information and recordkeeping re-
quirements and will not become effective
until approval has been given by the Office of
Management and Budget. The text in effect
until OMB clearance is obtained is set forth
as follows:

§21.201 Posting of station authorization in-
formation.

Each licensee shall post at the station the
name, address and telephone number of the
custodian of the station license or other au-
thorization if such license or authorization
is not maintained at the station.

[52 FR 37784, Oct. 9, 1987]
§§21.202—21.208 [Reserved]

§21.209 Communications concerning
safety of life and property.

(@) Handling and transmission of
messages concerning the safety of life
or property which is in imminent dan-
ger shall be afforded priority over
other messages.

(b) No person shall knowingly cause
to be transmitted any false or fraudu-
lent message concerning the safety of
life or property, or refuse upon demand
immediately to relinquish the use of a
radio circuit to enable the trans-
mission of messages concerning the
safety of life or property which is in
imminent danger, or knowingly inter-
fere or otherwise obstruct the trans-
mission of such messages.

§21.210 Operation during emergency.

The licensee of any station in these
services may, during a period of emer-
gency in which normal communication
facilities are disrupted as a result of



§21.211

hurricane, flood, earthquake, or simi-
lar disaster, utilize such station for
emergency communication service in a
manner other than that specified in the
instrument of authorization: Provided,
That (a) That as soon as possible after
the beginning of such emergency use,
notice be sent to the Commission at
Washington, D.C. stating the nature of
the emergency and the use to which
the station is being put, and (b) that
the emergency use of the station shall
be discontinued as soon as substan-
tially normal communication facilities
are again available, and (c) that the
Commission at Washington, D.C. shall
be notified immediately when such spe-
cial use of the station is terminated,
and (d) that, in no event, shall any sta-
tion engage in emergency transmission
on frequencies other than, or with
power in excess of, that specified in the
instrument of authorization or as oth-
erwise expressly provided by the Com-
mission, or by law, and (e) that the
Commission may, at any time, order
the discontinuance of any such emer-
gency communication.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37784, Oct. 9, 1987]

§21.211 Suspension of transmission.

Transmission shall be suspended im-
mediately upon detection by the sta-
tion or operator licensee or upon noti-
fication by the Commission of a devi-
ation from the technical requirements
of the station authorization and shall
remain suspended until such deviation
is corrected, except for transmission
concerning the immediate safety of life
or property, in which case transmission
shall be suspended immediately after
the emergency is terminated.

Subpart E—Miscellaneous
§21.300 [Reserved]

§21.301 National defense; free service.

Any common carrier or Multipoint
Distribution Service non-common car-
rier authorized under the rules of this
part may render to any agency of the
United States Government free service
in connection with the preparation for
the national defense. Every such car-
rier or Multipoint Distribution Service
non-common carrier rendering any
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such free service shall make and file, in
duplicate, with the Commission, on or
before the 31st of July and on or before
the 31st day of January in each year,
reports covering the periods of 6
months ending on the 30th of June and
the 31st of December, respectively,
next prior to said dates. These reports
shall show the names of the agencies to
which free service was rendered pursu-
ant to this rule, the general character
of the communications handled for
each agency, and the charges in dollars
which would have accrued to the car-
rier or Multipoint Distribution Service
non-common carrier for such service
rendered to each agency if charges for
such communications had been col-
lected at the published tariff rates.

[52 FR 27555, July 22, 1987]

§21.302 Answers to notices of viola-
tion.

Any person receiving official notice
of a violation of the terms of the Com-
munications Act of 1934, as amended,
any other Federal statute or Executive
Order pertaining to radio or wire com-
munications or any international radio
or wire communications treaty or con-
vention, or regulations annexed there-
to to which the United States is a
party, or the rules and regulations of
the Federal Communications Commis-
sion, shall, within 10 days from such re-
ceipt, send a written answer to the of-
fice of the Commission originating the
official notice. If an answer cannot be
sent or an acknowledgment made with-
in such 10-day period by reason of ill-
ness or other unavoidable cir-
cumstances, acknowledgment and an-
swer shall be made at the earliest prac-
ticable date with a satisfactory expla-
nation of the delay. The answer to each
notice shall be complete in itself and
shall not be abbreviated by reference to
other communications or answers to
other notices. If the notice relates to
some violation that may be due to the
physical or electrical characteristics of
transmitting apparatus, the answer
shall state fully what steps have been
taken to prevent future violations,
and, if any new apparatus is to be in-
stalled, the date such apparatus was
ordered, the name of the manufacturer,
and promised date of delivery. If the in-
stallation of such apparatus requires a
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construction permit, the file number of
the application shall be given or, if a
file number has not been assigned by
the Commission, such identification as
will permit ready reference thereto. If
the notice of violation relates to inad-
equate maintenance resulting in im-
proper operation of the transmitter,
the name and license number of the op-
erator performing the maintenance
shall be given. If the notice of violation
relates to some lack of attention to, or
improper operation of, the transmitter
by other employees, the reply shall set
forth the steps taken to prevent a re-
currence of such lack of attention or
improper operation.

§21.303 Discontinuance, reduction or
impairment of service.

(a) If the public communication serv-
ice provided by a station subject to
this rule part is involuntarily discon-
tinued, reduced or impaired for a pe-
riod exceeding 48 hours, the station li-
censee shall promptly give notification
thereof in writing to the Mass Media
Bureau at Washington, DC 20554. In
every such case, the licensee shall fur-
nish full particulars as to the reasons
for such discontinuance, reduction or
impairment of service, including a
statement as to when normal service is
expected to be resumed. When normal
service is resumed, prompt notification
thereof shall be given in writing to the
Mass Media Bureau at Washington, DC
20554.

(b) No station licensee subject to
title 1l of the Communications Act of
1934, as amended, shall voluntarily dis-
continue, reduce or impair public com-
munication service to a community or
part of a community without obtaining
prior authorization from the Commis-
sion pursuant to the procedures set
forth in part 63 of this chapter or com-
plying with the requirements set forth
at §21.910. In the event that permanent
discontinuance of service is authorized
by the Commission, the station li-
censee shall promptly send the station
license for cancellation to the Mass
Media Bureau at Washington, DC 20554,
except that station licenses need not be
surrendered for cancellation if the dis-
continuance is a result of a change of
status by a Multipoint Distribution
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Service licensee from common carrier
to non-common carrier pursuant to
§21.910.

(c) Any station licensee, not subject
to title Il of the Communications Act
of 1934, as amended, who voluntarily
discontinues, reduces or impairs public
communication service to a commu-
nity or a part of a community shall
give written notification to the Com-
mission within 7 days thereof. In the
event of permanent discontinuance of
service, the station licensee shall
promptly send the station license for
cancellation to the Mass Media Bureau
at Washington, DC 20554, except that
Multipoint Distribution Service sta-
tion licenses need not be surrendered
for cancellation if the discontinuance
is a result of a change of status by a
Multipoint Distribution Service li-
censee from non-common carrier to
common carrier.

(d) If any radio frequency should not
be used to render any service as au-
thorized during a consecutive period of
twelve months at any time after con-
struction is completed and a certifi-
cation of completion of construction
has been filed, under circumstances
that do not fall within the provisions
of paragraph (a), (b) or (c) of this sec-
tion, or, if removal of equipment or fa-
cilities has rendered the station not
operational, the licensee shall, within
thirty days of the end of such period of
nonuse:

(1) Submit for cancellation the sta-
tion license (or licenses) to the Com-
mission at Washington, DC 20554.

(2) File an application for modifica-
tion of the license (or licenses) to de-
lete the unused frequency (or fre-
quencies); or

(3) Request waiver of this rule and
demonstrate either that the frequency
will be used (as evidenced by appro-
priate requests for service, etc.) within
six months of the end of the initial pe-
riod of nonuse, or that the frequency
will be converted to allow rendition of
other authorized public services within
one year of the end of the initial period
of nonuse by the filing of appropriate
applications within six months of the
end of the period of nonuse.
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If any frequency authorization is can-
celled under this paragraph, the Com-
mission will declare by public notice
the frequency (or frequencies) vacated.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 27555, July 22, 1987; 52 FR 37784, Oct. 9,
1987; 58 FR 19774, Apr. 16, 1993; 61 FR 26676,
May 28, 1996]

§21.304 Tariffs, reports, and other ma-
terial required to be submitted to
the Commission.

Sections 1.771 through 1.815 of this
chapter contain summaries of certain
materials and reports, including sched-
ule of charges and accounting and fi-
nancial reports, which, when applica-
ble, must be filed with the Commission.
These requirements likewise shall
apply to licensees which alternate be-
tween rendering service on a common
carrier and non-common carrier basis.

[63 FR 65102, Nov. 25, 1998; 64 FR 4054, Jan. 27,
1999]

EFFECTIVE DATE NOTE: At 63 FR 65103, Nov.
25, 1998, §21.304 was revised. The revised text
contains information and recordkeeping re-
quirements and will not become effective
until approval has been given by the Office of
Management and Budget. The text in effect
until OMB clearance is obtained is set forth
as follows:

§21.304 Tariffs, reports, and other material
required to be submitted to the Commis-
sion.

Sections 1.771 through 1.815 of this chapter
contain summaries of certain materials and
reports, including schedule of charges and
accounting and financial reports, which,
when applicable, must be filed with the Com-
mission.

[52 FR 37784, Oct. 9, 1987]

§21.305 Reports required concerning
amendments to charters and part-
nership agreements.

Any amendments to charters, arti-
cles of incorporation or association, or
partnership agreements shall promptly
be filed at the Commission’s main of-
fice in Washington, DC. Such filing
shall be directed to the attention of the
Chief, Common Carrier Bureau.

§21.306 Requirement that licensees re-
spond to official communications.

All licensees in these services are re-

quired to respond to official commu-

nications from the Commission with

reasonable dispatch and according to
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the tenor of such communications.
Failure to do so will be given appro-
priate consideration in connection with
any subsequent applications which the
offending party may file and may re-
sult in the designation of such applica-
tions for hearing, or in appropriate
cases, the institution of proceedings
looking to the modification or revoca-
tion of the pertinent authorizations.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37784, Oct. 9, 1987]

§21.307
ties.

(a) General policy. Equal opportuni-
ties in employment must be afforded
by all common carrier and Multipoint
Distribution Service non-common car-
rier licensees or conditional licensees
to all qualified persons, and no per-
sonnel shall be discriminated against
in employment because of sex, race,
color, religion, or national origin.

(b) Equal employment opportunity pro-
gram. Each licensee or conditional li-
censee must establish, maintain, and
carry out, a positive continuing pro-
gram of specific practices designed to
assure equal opportunity in every as-
pect of employment policy and prac-
tice. Under the terms of its program, a
licensee or conditional licensee must:

(1) Define the responsibility of each
level of management to insure a posi-
tive application and vigorous enforce-
ment of the policy of equal oppor-
tunity, and establish a procedure to re-
view and control managerial and super-
visory performance.

(2) Inform its employees and recog-
nized employee organizations of the
positive equal employment oppor-
tunity policy and program and enlist
their cooperation.

(3) Communicate its equal employ-
ment opportunity policy and program
and its employment needs to sources of
qualified applicants without regard to
sex, race, color, religion, or national
origin, and solicit their recruitment as-
sistance on a continuing basis.

(4) Conduct a continuing campaign to
exclude every form of prejudice or dis-
crimination based upon sex, race,
color, religion, or national origin, from
the licensee’s or conditional licensee’s
personnel policies and practices and
working conditions.

Equal employment opportuni-



Federal Communications Commission

(5) Conduct a continuing review of
job structure and employment prac-
tices and adopt positive recruitment,
training, job design and other measures
needed in order to insure genuine
equality of opportunity to participate
fully in all organizational units, occu-
pations and levels of responsibility.

(c) Additional information to be fur-
nished to the Commission. (1) Equal Em-
ployment Programs to be filed by com-
mon carrier and Multipoint Distribu-
tion Service non-common carrier li-
censees and conditional licensees:

(i) All licensees or conditional licens-
ees must file a statement of their equal
employment opportunity program not
later than December 17, 1970, indicating
specific practices to be followed in
order to assure equal employment op-
portunity on the basis of sex, race,
color, religion, or national origin in
such aspects of employment practices
as regards recruitment, selection,
training, placement, promotion, pay,
working conditions, demotion, layoff
and termination.

(A) Any changes or amendments to
existing programs should be filed with
the Commission on April 1 of each year
thereafter.

(B) If a licensee or conditional li-
censee has fewer than 16 full-time em-
ployees, no such statement need be
filed.

(2) The program should reasonably
address itself to such specific areas as
set forth below, to the extent that they
are appropriate in terms of licensee
size, location, etc.

(i) To assure nondiscrimination in re-
cruiting. (A) Posting notices in the li-
censee’s or conditional licensee’s of-
fices informing applicants for employ-
ment of their equal employment rights
and their right to notify the Equal Em-
ployment Opportunity Commission,
the Federal Communications Commis-
sion, or other appropriate agency.
Where a substantial number of appli-
cants are Spanish-surnamed Americans
such notice should be posted in Spanish
and English.

(B) Placing a notice in bold type on
the employment application informing
prospective employees that discrimina-
tion because of sex, race, color, reli-
gion, or national origin is prohibited
and that they may notify the Equal
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Employment Opportunity Commission,
the Federal Communications Commis-
sion or other appropriate agency if
they believe they have been discrimi-
nated against.

(C) Placing employment advertise-
ments in media which have significant
circulation among minority-group peo-
ple in the recruiting area.

(D) Recruiting through schools and
colleges with significant minority
group enrollments.

(E) Maintaining systematic contacts
with minority and human relations or-
ganizations, leaders, and spoksmen to
encourage referral of qualified minor-
ity or female applicants.

(F) Encouraging present employees
to refer minority or female applicants.

(G) Making known to the appropriate
recruitment sources in the employer’s
immediate area that qualified minority
members are being sought for consider-
ation whenever the licensee or condi-
tional licensee hires.

(ii) To assure nondiscrimination in se-
lection and hiring. (A) Instructing per-
sonally those on the staff of the li-
censee or conditional licensee who
make hiring decisions that all appli-
cants for all jobs are to be considered
without discrimination.

(B) Where union agreements exist,
cooperating with the union or unions
in the development of programs to as-
sure qualified minority persons or fe-
males of equal opportunity for employ-
ment, and including an effective non-
discrimination clause in new or renego-
tiated union agreements.

(C) Avoiding use of selection tech-
niques or tests which have the effect of
discriminating against minority groups
or females.

(iii) To assure nondiscriminatory place-
ment and promotions. (A) Instructing
personally those of the licensee’s or
conditional licensee’s staff who make
decisions on placement and promotion
that minority employees and females
are to be considered without discrimi-
nation, and that job areas in which
there is little or no minority or female
representation should be reviewed to
determine whether this results from
discrimination.

(B) Giving minority groups and fe-
male employees equal opportunity for
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positions which lead to higher posi-
tions. Inquiring as to the interest and
skills of all lower-paid employees with
respect to any of the higher-paid posi-
tions, followed by assistance, coun-
seling, and effective measures to en-
able employees with interest and po-
tential to qualify themselves for such
positions.

(C) Reviewing seniority practices to
insure that such practices are non-
discriminatory and do not have a dis-
criminatory effect.

(D) Avoiding use of selection tech-
niques or tests, which have the effect
of discriminating against minority
groups or females.

(iv) To assure nondiscrimination in
other areas of employment practices. (A)
Examining rates of pay and fringe ben-
efits for present employees with equiv-
alent duties, and adjusting any inequi-
ties found.

(B) Providing opportunity to perform
overtime work on a basis that does not
discriminate against qualified minor-
ity groups or female employees.

(d) Report of complaints filed against li-
censees and conditional licensees. (1) All
licensees or conditional licensees must
submit an annual report to the FCC no
later than May 31 of each year indi-
cating whether any complaints regard-
ing violations by the licensee or condi-
tional licensee or equal employment
provisions of Federal, State, Terri-
torial, or local law have been filed be-
fore anybody having competent juris-
diction.

(i) The report should state the par-
ties involved, the date filing, the
courts or agencies before which the
matters have been heard, the appro-
priate file number (if any), and the re-
spective disposition or current status
of any such complaints.

(i) Any licensee or conditional li-
censee who has filed such information
with the EEOC need not do so with the
Commission, if such previous filing is
indicated.

(e) Complaints of violations of equal em-
ployment programs. (1) Complaints al-
leging employment discrimination
against a common carrier  or
Multipoint Distribution Service non-
common carrier licensee or conditional
licensee will be considered by the Com-
mission in the following manner:
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(i) If a complaint raising an issue of
discrimination is received against a li-
censee or conditional licensee who is
within the jurisdiction of the EEOC, it
will be submitted to that agency. The
Commission will maintain a liaison
with that agency which will keep the
Commission informed of the disposi-
tion of complaints filed against any of
the common carrier or Multipoint Dis-
tribution Service non-common carrier
licensees or conditional licensees.

(ii) Complaints alleging employment
discrimination against a common car-
rier or Multipoint Distribution Service
non-common carrier licensee or condi-
tional licensee who does not fall under
the jurisdiction of the EEOC but is cov-
ered by appropriate enforceable State
law, to which penalties apply, may be
submitted by the Commission to the
respective state agency.

(iii) Complaints alleging employment
discrimination against a common car-
rier or Multipoint Distribution Service
non-common carrier licensee or condi-
tional licensee who does not fall under
the jurisdiction of the EEOC or an ap-
propriate State law, will be accorded
appropriate treatment by the FCC.

(iv) The Commission will consult
with the EEOC on all matters relating
to the evaluation and determination of
compliance with the common carrier
and Multipoint Distribution Service
non-common carrier licensees or condi-
tional licensees with the principles of
equal employment as set forth herein.

(2) Complaints indicating a general
pattern of disregard of equal employ-
ment practices which are received
against a licensee or conditional li-
censee who is required to file an em-
ployment report to the Commission
under §1.815(a) of this chapter, will be
investigated by the Commission.

(f) Records available to the public—(1)
Commission records. A copy of every an-
nual employment report, equal em-
ployment opportunity programs, and
reports on complaints regarding viola-
tions of equal employment provisions
of Federal, State, territorial, or local
law, and copies of all exhibits, letters,
and other documents filed as part
thereof, all amendments thereto, all
correspondence between the condi-
tional licensee or licensee and the
Commission pertaining to the reports
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after they have been filed and all docu-
ments incorporated therein by ref-
erence, are open for public inspection
at the offices of the Commission.

(2) Records to be maintained locally for
public inspection by licensees or condi-
tional licensees—(i) Records to be main-
tained. Each common carrier or
Multipoint Distribution Service non-
common carrier licensee or conditional
licensee required to file annual em-
ployment reports, equal employment
opportunity programs, and annual re-
ports on complaints regarding viola-
tions of equal employment provisions
of Federal, State, territorial, or local
law must maintain, for public inspec-
tion, in the same manner and in the
same locations as required for the
keeping and posting of tariffs as set
forth in §61.72 of this chapter, a file
containing a copy of each such report
and copies of all exhibits, letters, and
other documents filed as part thereto,
all correspondence between the condi-
tional licensee or licensee and the
Commission pertaining to the reports
after they have been filed and all docu-
ments incorporated therein by ref-
erence.

(ii) Period of retention. The documents
specified in paragraph (f)(2)(i) of this
section shall be maintained for a pe-
riod of 2 years.

(g) Cross reference. Applicability of
cable television EEO requirements to
MDS and MMDS facilities, see §21.920.

[44 FR 60534, Oct. 19, 1979, as amended at 56
FR 57816, Nov. 14, 1991; 58 FR 42249, Aug. 9,
1993]

Subpart F—Developmental
Authorizations

§21.400 Eligibility.

Developmental authorizations for
stations in the radio services included
in this part will be issued only to exist-
ing and proposed communication com-
mon carriers who are legally, finan-
cially and otherwise qualified to con-
duct experimentation utilizing hertz-
ian waves for the development of engi-
neering or operational data, or tech-
niques, directly related to a proposed
part 21 radio service or to a regularly
established radio service regulated by
the rules of this part.
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§21.401 Scope of service.

Developmental authorizations may
be issued for:

(a) Field strength surveys relative to
or precedent to the filing of applica-
tions for licenses, in connection with
the selection of suitable locations for
stations proposed to be established in
any of the regularly established radio
services regulated by the rules of this
part; or

(b) The testing of existing or author-
ized antennas, wave guides, or trans-
mission paths.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37784, Oct. 9, 1987]

§21.402 Adherence to program of re-
search and development.

The program of research and develop-
ment, as stated by an applicant in the
application for license or stated in the
instrument of station authorization,
shall be substantially adhered to unless
the licensee is otherwise authorized by
the Commission.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37784, Oct. 9, 1987]

§21.403 Special procedure for the de-
velopment of a new service or for
the use of frequencies not in ac-
cordance with the provisions of the
rules in this part.

(a) An authorization for the develop-
ment of a new common carrier service
not in accordance with the provisions
of the rules in this part may be granted
for a limited time, but only after the
Commission has made a preliminary
determination with respect to the fac-
tors set forth in this paragraph, as
each case may require. This procedure
also applies to any application that in-
volves use of a frequency which is not
in accordance with the provisions of
the rules in this part, although in ac-
cordance with the Table of Frequency
Allocations contained in part 2 of this
chapter. (An application which in-
volves use of a frequency which is not
in accordance with the Table of Fre-
quency Allocations in part 2 of this
chapter should be filed in accordance
with the provisions of part 5 of this
chapter, Experimental Radio Services
(other than Broadcast).) The factors
with respect to which the Commission
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will make a preliminary determination
before acting on an application filed
under this paragraph are as follows:

(1) That the public interest, conven-
ience or necessity warrants consider-
ation of the establishment of the pro-
posed service or the use of the proposed
frequency;

(2) That the proposed operation ap-
pears to warrant consideration to ef-
fect a change in the provisions of the
rules in this part; and/or

(3) That some operational data
should be developed for consideration
in any rule making proceeding which
may be initiated.

(b) Applications for stations which
are intended to be used in the develop-
ment of a proposed service shall be ac-
companied by a petition to amend the
Commission’s rules with respect to fre-
quencies and such other items as may
be necessary to provide for the regular
establishment of the proposed service.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37784, Oct. 9, 1987]

§21.404 Terms of grant; general limita-
tions.

(a) Developmental authorizations
normally shall be issued for one year,
or such shorter term as the Commis-
sion may deem appropriate in any par-
ticular case, and shall be subject to
cancellation without hearing by the
Commission at any time upon notice to
the licensee.

(b) Where some phases of the develop-
mental program are not covered by the
general rules of the Commission or by
the rules of this part, the Commission
may specify supplemental or additional
requirements or conditions in each
case as it may deem necessary in the
public interest, convenience or neces-
sity.

(c) Frequencies allocated to the serv-
ice toward which such development is
directed will be assigned for develop-
mental operation on the basis that no
interference will be caused to the reg-
ular services of stations operating in
accordance with the Commission’s
Table of Frequency Allocations (§2.106
of this chapter).

(d) The rendition of communication
service for hire is not permitted under
any developmental authorizations un-
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less specifically authorized by the
Commission.

(e) The grant of a developmental au-
thorization carries with it no assur-
ance that the developmental program,
if successful, will be authorized on a
permanent basis either as to the serv-
ice involved or the use of the fre-
quencies assigned or any other fre-
quencies.

§21.405 Supplementary showing re-

quired.

(a) Authorizations for development of
a proposed radio service in the services
included in this part will be issued only
upon a showing that the applicant has
a definite program of research and de-
velopment, the details of which shall
be set forth, which has reasonable
promise of substantial contribution to
these services within the term of such
authorization. A specific showing
should be made as to the factors which
qualify the applicant technically to
conduct the research and development
program, including a description of the
nature and extent of engineering facili-
ties that the applicant has available
for such purposes.

(b) Expiring developmental author-
izations may be renewed only upon the
applicant’s compliance with the appli-
cable requirements of §21.406 (a) and (b)
relative to the authorization sought to
be renewed and upon a factual showing
that further progress in the program of
research and development requires fur-
ther radio transmission and that the
public interest, convenience or neces-
sity would be served by renewal of such
authorization.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37784, Oct. 9, 1987]
§21.406 Developmental re-
quired.

report

(a) Upon completion of the program
of research and development, or, in any
event, upon the expiration of the in-
strument of station authorization
under which such investigations were
permitted, or at such times during the
term of the station authorization as
the Commission may deem necessary
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to evaluate the progress of the develop-
mental program, the licensee shall sub-
mit, in duplicate, a comprehensive re-
port on the following items, in the
order designated:

(1) Report on the various phases of
the project which were investigated.

(2) Total number of hours of oper-
ation on each frequency assigned.

(3) Copies of any publication on the
project.

(4) A listing of any patents applied
for, including copies of any patents
issued as a consequence of the activi-
ties carried forth under the authoriza-
tion.

(5) Detailed analysis of the result ob-
tained.

(6) Any other pertinent information.

(b) In addition to the information re-
quired by paragraph (a) of this section,
the developmental report of a station
authorized for the development of a
proposed radio service shall include
comprehensive information on the fol-
lowing items:

(1) Probable public support and meth-
ods of its determination.

(2) Practicability of service oper-
ations.

(3) Interference encountered.

(4) Pertinent information relative to
merits of the proposed service.

(5) Propagation characteristics of fre-
quencies used, particularly with re-
spect to the service objective.

(6) Frequencies believed to be more
suitable and reasons therefor.

(7) Type of signals or communica-
tions employed in the experimental
work.

(c) Normally, developmental reports
will be made a part of the Commis-
sion’s public records. However, an ap-
plicant may request that the Commis-
sion withhold from the public certain
reports and associated material rel-
ative to the accomplishments achieved
under developmental authorization,
and, if it appears that such information
should be withheld, the Commission
will so direct.

Subparts G—J [Reserved]
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Subpart K—Multipoint Distribution
Service

§21.900 Eligibility.

(a) Authorizations for stations in this
service will be granted to existing and
proposed communications common car-
riers and non-common carriers. An ap-
plication will be granted only in cases
where it can be shown that:

(1) The applicant is legally, finan-
cially, technically, and otherwise
qualified to render the proposed serv-
ice; and

(2) There are frequencies available to
enable the applicant to render a satis-
factory service; and

(3) The public interest, convenience
and necessity would be served by a
grant thereof.

(b) The applicant shall state whether
service will be provided on a common
carrier basis, a non-common carrier
basis, or alternating between a com-
mon carrier and non-common carrier
basis. In addition, an applicant pro-
posing to provide any common carrier
service whatsoever shall state whether
there is any affiliation or relationship
to any intended or likely subscriber or
program originator.

[63 FR 65102, Nov. 25, 1998; 64 FR 4054, Jan. 27,
1999]

EFFECTIVE DATE NOTE: At 63 FR 65103, Nov.
25, 1998, §21.900 was revised. Paragraph (b)
contains information and recordkeeping re-
quirements and will not become effective
until approval has been given by the Office of
Management and Budget. The text in effect
until OMB clearance is obtained is set forth
as follows:

§21.900 Eligibility.

* * * * *

(b) There are frequencies available to en-
able the applicant to render a satisfactory
service; and

*

* *

§21.901 Frequencies.

(a) Frequencies in the bands 2150-2162
MHz, 2596-2644 MHz, 2650-2656 MHz,
2662-2668 MHz, 2674-2680 MHz and 2686—
2690 MHz are available for assignment
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to fixed stations in this service. Fre-
quencies in the band 2150-2160 MHz are
shared with nonbroadcast
omnidirectional radio systems licensed
under other parts of the Commission’s
Rules, and frequencies in the band 2160-
2162 MHz are shared with directional
radio systems authorized in other com-
mon carrier services. Frequencies in
the 2596-2644 MHz band are shared with
Instructional Television Fixed Service
stations licensed under part 74 of the
Commission’s Rules. Channels 15, 113,
16 and 114, listed in §74.939(j) of this
chapter, are assigned to fixed stations
in the 2596-2620 band, and are shared
with Instructional Television Fixed
Service Stations licensed under part 74
of the Commission’s Rules to operate
in this band; grandfathered channels
121, 129, 122 and 130, listed in §74.939(j) of
this chapter, are licensed under part 21
or part 74 of the Commission’s Rules,
as applicable.

(b) Applicants may be assigned a
channel(s) according to one of the fol-
lowing frequency plans:

(1) At 2150-2156 MHz (designated as
Channel 1), or

(2) At 2156-2162 MHz (designated as
Channel 2), or

(3) At 2156-2160 MHz (designated as
Channel 2A), or

(4) At 2596-2602 MHz, 2608-2614 MHz,
2620-2626 MHz, and 2632-2638 MHz (des-
ignated as Channels E1, E2, E3 and E4,
respectively, with the four channels to
be designated the E-group channels),
and Channels 15 and 113 listed in
§74.939(j) of this chapter,! or

(5) At 2602-2608 MHz, 2614-2620 MHz,
2626-2632 MHz and 2638-2644 MHz (des-
ignated as Channels F1, F2, F3 and F4,
respectively, with the four channels to
be designated the F-group channels),
and Channels 16 and 114, listed in
§74.939(j) of this chapter,! or

(6) At 2650-2656 MHz, 2662-2668 MHz
and 2674-2680 MHz (designated as Chan-
nels H1, H2 and H3, respectively, with
the three channels to be designated the
H-group channels).t

1No 125 kHz channels are provided for
Channels E3, E4, F3, F4, H1, H2 and H3, ex-
cept for those grandfathered for Channels E3,
E4, F3 and F4. The 125 kHz channels associ-
ated with Channels E3, E4, F3, F4, H1, H2 and
H3 are allocated to the Private Operational

62

47 CFR Ch. | (10-1-99 Edition)

(c) Channel 2 will be assigned only
where there is evidence that no harm-
ful interference will occur to any au-
thorized point-to-point facility in the
2160-2162 MHz band. Channel 2 may be
assigned only if the transmitting an-
tenna of the station is to be located
within 16.1 Kilometers (10 miles) of the
coordinates of the following metropoli-
tan areas:

Principal City Coordinates
Akron, Ohio .............. Lat. 41°05'06" N., long. 81°31'06" W.
Albany-Schenectady- | Lat. 42°39'00" N., long. 73°45'24" W.
Troy, N.Y.

Anaheim-Santa Ana- | Lat. 33°46'30" N., long. 117°54'48"

Garden Grove, W.

Calif.
Atlanta, Ga Lat. 33°45'00" N., long. 84°23'12" W.
Baltimore, Md . Lat. 39°17'18" N., long. 76°37'00" W.

Lat.
Lat.
Lat.
Lat.
Lat.
Lat.
Lat.

86°48'24" W.
71°03'30" W.
78°52'30" W.
87°37'30" W.
84°30'48" W.
81°42'00" W.
83°00'06" W.

Birmingham, Ala .
Boston, Mass
Buffalo, N.Y
Chicago, Il .
Cincinnati, Ohio ..
Cleveland, Ohio .
Columbus, Ohio .

33°30'42" N., long.
42°21'42" N., long.
42°53'12" N., long.
41°53'00" N., long.
39°06'00" N., long.
41°29'48" N., long.
39°57'42" N., long.

Dallas, Tex ..... Lat. 32°46'36" N., long. 96°48'42" W.

Dayton, Ohio Lat. 39°45'24" N., long. 84°11'42" W.

Denver, Colo .. Lat. 39°44'24" N., long. 104°59'18"
W.

Detroit, Mich Lat. 42°20'00" N., long. 83°03'00" W.

Fort Worth, Tex .. Lat. 32°45'00" N., long. 97°17'42" W.

Gary, Ind ........ Lat. 41°36'00" N., long. 87°20'00" W.

Lat.
Lat.
Lat.
Lat.
Lat.
W.
Lat.
Lat.
Lat.
Lat.
Lat.

Hartford, Conn
Houston, Tex ..
Indianapolis, Ind .
Kansas City, Mo
Los Angeles-Long
Beach, Calif.
Louisville, Ky
Memphis, Tenn
Miami, Fla ..
Milwaukee, Wis ........
Minneapolis-St. Paul,
Minn.
New Orleans, La
New York City, N.Y.-
Newark-Jersey
City-Paterson, N.J.
Norfolk, Va
Oklahoma City, Okla
Philadelphia, Pa
Phoenix, Ariz

41°46'00" N., long.
29°45'48" N., long.
39°46'12" N., long. 86°09'18" W.
39°06'00" N., long. 94°34'42" W.
34°03'18" N., long. 118°15'00"

72°40'30" W.
95°21'42" W.

38°14'48" N., long.
35°07'30" N., long.
25°46'30" N., long.
43°02'18" N., long.
44°59'00" N., long.

85°45'42" W.
90°03'24" W.
80°11'24" W.
87°54'48" W.
93°15'48" W.

Lat.
Lat.

29°57'48" N., long.
40°42'30" N., long.

90°03'48" W.
74°00'00" W.

Lat.
Lat.
Lat.
Lat.
W.
Lat. 40°26'12" N., long. 80°00'30" W.
Lat. 45°32'06" N., long. 122°37'12"
W.
Lat. 41°49'00" N., long. 71°24'24" W.
Lat. 43°09'30" N., long. 77°36'30" W.
Lat. 38°35'06" N., long. 121°29'24"
W.
Lat. 29°25'24" N., long. 98°29'43" W.

36°50'42" N., long. 76°17'12" W.
35°29'30" N., long. 97°30"12" W.
39°57'00" N., long. 75°09'48" W.
33°27'18" N., long. 112°04'24"

Pittsburgh, Pa ....
Portland, Oreg ....

Providence, R.I
Rochester, N.Y .........
Sacramento, Calif ....

San Antonio, Tex

San Bernardino-Riv- | Lat. 34°06'30" N., long. 117°18'36"
erside, Calif. W.

San Diego, Calif ....... Lat. 32°42'48" N., long. 117°09'12"
W.

San Francisco-Oak- | Lat. 37°46'30" N., long. 122°25'00"
land, Calif. w.

Fixed Point-to-Point Microwave Service,

pursuant to §101.147(g) of this chapter.
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Principal City Coordinates

San Jose-Palo Alto- | Lat. 37°22'36"
Sunnyvale, Calif.

Seattle-Everett,

N., long. 122°02'00"

Ww.
Lat. 47°35'48" N., long. 122°19'48"

Wash. w.
St. Louis, Mo ............ Lat. 38°37'00" N., long. 90°11'36" W.
Syracuse, N.Y . .. | Lat. 43°03'06" N., long. 76°09'00" W.
Tampa-St. Peters- Lat. 27°57'06" N., long. 82°27'00" W.
burg, Fla.
Toledo, Ohio ............ Lat. 41°38'48" N., long. 83°32'30" W.

Washington, D.C Lat. 38°53'30" N., long. 77°02'00" W.

(d) An MDS licensee or conditional
licensee may apply to exchange evenly
one or more of its assigned channels
with another MDS licensee or condi-
tional licensee in the same system, or
with an ITFS licensee or conditional li-
censee in the same system where one
or both parties utilizes digital trans-
missions or leases capacity to an oper-
ator which utilizes digital trans-
missions. The licensees or conditional
licensees seeking to exchange channels
shall file in tandem with the Commis-
sion separate pro forma assignment of
license applications, each attaching an
exhibit which clearly specifies that the
application is filed pursuant to a chan-
nel exchange agreement. The ex-
changed channel(s) shall be regulated
according to the requirements applica-
ble to the assignee.

(e) Frequencies in the band segments
18,580-18,820 MHz and 18,920-19,160 MHz
are available for assignment to fixed
stations in this service for a point-to-
point return link from a subscriber’s
location. Assignments in the 18 GHz
band for these return links will be
made in accordance with the provisions
of subpart | of part 101 of this chapter.

(f) MDS H-channel applications. Fre-
quencies in the bands 2650-2656 MHz,
2662-2668 MHz, or 2674-2680 MHz must be
assigned only in accordance with the
following conditions: All applications
for MDS H-channel stations must
specify either the H1, H2, or H3 channel
for which an application is filed; how-
ever, the Commission may on its own
initiative assign different channels in
these frequency bands if it is deter-
mined that such action would serve the
public interest.

(9) Frequencies in the bands 2150-2162
MHz, 2596-2644 MHz, 2650-2656 MHz,
2662-2668 MHz and 2674-2680 MHz are
available for point-to-multipoint use
and/or for communications between
MDS response stations and response
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station hubs when authorized in ac-
cordance with the provisions of §21.909,
provided that such frequencies may be
employed for MDS response stations
only when transmitting using digital
modulation.

[44 FR 60534, Oct. 19, 1979, as amended at 48
FR 33900, July 26, 1983; 49 FR 25479, June 21,
1984; 49 FR 37777, Sept. 26, 1984; 55 FR 46009,
Oct. 31, 1990; 56 FR 57598, Nov. 13, 1991; 56 FR
57817, Nov. 14, 1991; 58 FR 11798, Mar. 1, 1993;
58 FR 44895, Aug. 25, 1993; 60 FR 36552, July 17,
1995; 61 FR 26676, May 28, 1996; 63 FR 65102,
Nov. 25, 1998; 64 FR 4054, Jan. 27, 1999]

EFFECTIVE DATE NOTE: At 63 FR 65102, Nov.
25, 1998, §21.901 was amended in part by revis-
ing paragraph (d). This paragraph contains
information and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget.

§21.902 Interference.

(a) All applicants, conditional licens-
ees, and licensees shall make excep-
tional efforts to avoid harmful inter-
ference to other users and to avoid
blocking potential adjacent channel
use in the same city and cochannel use
in nearby cities. In areas where major
cities are in close proximity, careful
consideration should be given to min-
imum power requirements and to the
location, height, and radiation pattern
of the transmitting antenna. Licensees,
conditional licensees, and applicants
are expected to cooperate fully in at-
tempting to resolve problems of poten-
tial interference before bringing the
matter to the attention of the Commis-
sion.

(b) As a condition for use of fre-
quency in this service, each applicant,
conditional licensee, and licensee is re-
quired to:

(1) Not enter into any lease or con-
tract or otherwise take any action that
would unreasonably prohibit location
of another station’s transmitting an-
tenna at any given site inside its own
protected service area.

(2) Cooperate fully and in good faith
to resolve interference and trans-
mission security problems.

(3) Engineer the system to provide at
least 45 dB of cochannel interference
protection within the 56.33 km (35 mile)
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protected service area of any author-
ized or previously-proposed ITFS or in-
cumbent MDS station, and at each pre-
viously-registered ITFS receive site
(both  stations utilizing 6 MHz
bandwidths).

(4) Engineer the station to provide at
least 0 dB of adjacent channel inter-
ference protection within the 56.33 km
(35 mile) protected service area of any
authorized or previously-proposed
ITFS or incumbent MDS station, and
at each previously-registered ITFS re-
ceive site (both stations utilizing 6
MHz bandwidths).

(5)(i) Engineer the station to limit
the calculated free space power flux
density to —73 dBW/m2 (or the appro-
priate value for bandwidth other than 6
MHz) at the boundary of a 56.33 km (35
mile) protected service area, where
there is an unobstructed signal path
from the transmitting antenna to the
boundary; or alternatively, obtain the
written consent of the entity author-
ized for the adjoining area to exceed
the -73 dBW/m2 Ilimiting signal
strength at the common boundary.

(i) In determining signal path condi-
tions, the following shall be used: a 9.1
meter (30 feet) receiving antenna
height, the transmitting antenna
height, terrain elevations and 4/3 earth
radius propagation conditions.

(6) If a proposed station is within 80
km (50 miles) of the Canadian or Mexi-
can border, the station must be de-
signed to meet the requirements set
forth in international treaties.

(7) Notwithstanding the above, main,
booster and response stations shall use
the following formulas, as applicable,
for determining compliance with: (1)
Radiated field contour limits where
bandwidths other than 6 MHz are em-
ployed at stations utilizing digital
modulation with uniform power spec-
tral density; and (2) Cochannel and ad-
jacent channel D/U ratios where the
bandwidths in use at the interfering
and protected stations are unequal and
both stations are utilizing digital mod-
ulation with uniform power spectral
density or one station is utilizing such
modulation and the other station is
utilizing either 6 MHz NTSC analog
modulation or 125 kHz analog modula-
tion (I channels only).
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(i) Contour limit: —73 dBW + 10 log
(X/6), where X is the bandwidth in MHz
of the digital channel.

(ii) Cochannel D/U: 45 dB + 10 log (X1/
X2), where X1 is the bandwidth in MHz
of the protected channel and X2 is the
bandwidth in MHz of the interfering
channel.

(iii) Adjacent channel D/U: 0 dB + 10
log (X1/X2), where X1 is the bandwidth
in MHz of the protected channel and X2
is the bandwidth in MHz of the inter-
fering channel.

(c) The following interference studies
must be prepared, must be available to
the Commission upon request, and may
be submitted as part of any applica-
tion:

(1) An analysis of the potential for
harmful interference within the 56.33
km (35 mile) protected service areas of
any authorized or previously proposed
incumbent station:

(i) If the coordinates of the appli-
cant’s proposed transmitter are within
160.94 km (100 miles) of the center co-
ordinates of any authorized or pre-
viously proposed incumbent station
with protected service area of 56.33 km
(35 miles) as specified in §21.902(d); or

(i) If the great circle path between
the applicant’s proposed transmitter
and the protected service area of any
authorized, or previously-proposed, co-
channel or adjacent-channel station(s)
is within 241.4 kilometers or less and 90
percent or more of the path is over
water or within 16.1 kilometers of the
coast or shoreline of the Atlantic
Ocean, the Pacific Ocean, the Gulf of
Mexico, any of the Great Lakes, or any
bay associated with any of the above
(see §§21.901(a) and 74.902 of this chap-
ter);

(2) Applicants may design inter-
ference studies in any manner that
demonstrates the avoidance of harmful
interference, as defined in this subpart.

(i) In lieu of interference studies, ap-
plicants may submit in accordance
with §21.938 a written statement of no
objection to the operation of the MDS
station.

(i) The Commission may direct ap-
plicants to submit interference studies
of a specific nature.

(3) Except for new stations proposed
in applications filed after September
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15, 1995, in the case of a proposal to op-
erate a non-colocated station within
the protected service area of an author-
ized, or previously proposed, adjacent
channel station, an analysis that iden-
tifies the areas within the protected
service areas of both the authorized or
previously proposed adjacent channel
station and the proposed station that
cannot be protected as specified in
§21.902(b)(4) and an explanation of why
the proposed station cannot be co-
located with the existing or previously
proposed station.

(4) In the case of a proposal for use of
channel 2, an analysis of the potential
for harmful interference with any au-
thorized point-to-point station located
within 80.5 kilometers (50 miles) which
utilizes the 2160-2162 MHz band; and

(d)(1) Subject to the limitations con-
tained in paragraph (e) of this section,
each MDS station licensee shall be pro-
tected from harmful electrical inter-
ference, as determined by the theo-
retical calculations, within a protected
service area of which the boundary will
be 56.3255 kilometers (35 miles) from
the transmitter site.

(2) As of September 15, 1995, the loca-
tion of these protected service area
boundaries shall become fixed. The
center of the circular area shall be the
geographic latitude and longitude of
the transmitting antenna site specified
in station authorizations or previously
proposed applications filed at the Com-
mission before September 15, 1995. Sub-
sequent transmitter site changes will
not change the location of the 56.3255
kilometers (35 mile) protected service
area boundaries.

(e) No MDS licensee will be protected
from harmful interference caused by:

(1) Any station with an earlier filing
date.

(2) Any station that was authorized
before July 1984.

(3) Any multichannel MDS station
whose application was pending on Sep-
tember 9, 1983.

() In addressing potential harmful
interference in this service, the fol-
lowing definitions, procedures and
other criteria shall apply:

(1) Cochannel interference is defined
as the ratio of the desired signal to the
undesired signal present in the desired
channel, at the output of a reference
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receiving antenna oriented to receive
the maximum desired signal. Harmful
interference will be considered present
when a free space calculation for an
unobstructed signal path determines
that this ratio is less than 45 dB (both
stations utilizing 6 MHz bandwidths).

(2) Adjacent channel interference is
defined as the ratio of the desired sig-
nal to undesired signal present in an
adjacent channel, at the output of a
reference receiving antenna oriented to
receive the maximum desired signal
level.

(i) Harmful interference will be con-
sidered present when a free space cal-
culation for an unobstructed signal
path determines that this ratio is less
than 0 dB (both stations utilizing 6
MHz bandwidths).

(ii) In the alternative, harmful inter-
ference will be considered present for
an ITFS station constructed before
May 26, 1983, when a free space calcula-
tion determines that this ratio is less
than 10 dB (both stations utilizing 6
MHz bandwidths), unless:

(A) The individual receive site under
consideration has been subsequently
upgraded with up-to-date reception
equipment, in which case the ratio
shall be less than 0 dB. Absent informa-
tion presented to the contrary, how-
ever, the Commission will assume that
reception equipment installation oc-
curred simultaneously with original
station equipment; or

(B) The license for an MDS station is
conditioned on the proffer to the af-
fected ITFS station licensee of equip-
ment capable of providing a ratio of 0
dB or more at no expense to the ITFS
station licensee, and also conditioned,
if necessary, on the proffer of installa-
tion of such equipment; and there has
been no showing by the affected ITFS
station licensee demonstrating good
cause and that the proposed equipment
will not provide a ratio of 0 dB or more,
or that installation of such equipment,
at no expense to the ITFS station li-
censee, is not possible or has not been
proffered.

(3) For purposes of this section all in-
terference calculations involving re-
ceive antenna performance shall use
the reference antenna characteristics
shown in figure 1.
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lowing formulas (or an equivalent ad-

aptation):
where the free space loss (Lgs) is

0 60
(RSL)dBW
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(4) For purposes of this section, the
received signal power level (RSL)gsw at

the output of the FCC reference receiv-
ing antenna is obtained from the fol-
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(LFs)ae=20 log (4d/)as

in which the parameters are defined as fol-

lows:

(RSL)gew is the received power in decibels
referenced to one watt.

(EIRP)asw is the equivalent isotropically ra-
diated power in decibels above one watt.

d is the distance of the signal path in meters.

A is the wavelength of the signal in meters.

Gar is the dB gain of the reference receiving
antenna above an isotropic antenna (ob-
tained from Figure 1 of this section.)

(5) A determination of signal path
conditions shall use a 9.1 meters (30
feet) receiving antenna height, the
transmitting antenna height, terrain
elevation, and assume 4/3 earth radius
propagation conditions.

(6) An application will not be accept-
ed for filing if cochannel or adjacent
channel interference is predicted at the
boundary of the 56.33 km (35 mile) pro-
tected service area of an authorized or
previously proposed incumbent station
based on the following criteria:

(i) Interference calculations shall be
made only for directions where there is
an unobstructed signal path from the
site of a proposed station to the bound-
ary of any protected area.

(ii) Calculations of received power
levels in units of dBW from the pro-
posed station will be made at one de-
gree intervals around the protected
service area.

(iii) The assumed value of the desired
signal level at the boundary of an in-
cumbent station shall be -83 dBW,
which is the calculated received power
in free space at a distance of 56.33 km
(35 miles), given at EIRP of 2000 watts
and a receiver antenna gain of 20 dBi.

(iv) Harmful interference will be con-
sidered to occur at locations along the
boundary wherever the ratio between
the desired signal level of —83 dBw and
the received power from a proposed co-
channel or adjacent channel station is
less than 45 dB or 0 dB for cochannel or
adjacent channel proposals, respec-
tively.

(7) Alternatively, MDS applications
will be accepted on the basis of an exe-
cuted written interference agreement
between potentially affected parties
filed in accordance with §21.938.

(9)(1) AIll interference studies pre-
pared pursuant to paragraph (c) of this
section must be served on all licensees,
conditional licensees, and applicants
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for the stations required to be studied
by this section. This service must in-
clude a copy of the FCC application
and occur on or before the date the ap-
plication is filed with the Commission.

(2) MDS licensees, conditional licens-
ees and applicants of facilities with
56.33 km (35 mile) protected service
areas shall notify in writing the hold-
ers of authorizations for adjoining
BTAs or PSAs of application filings for
modified station licenses, provided the
proposed facility would produce an un-
obstructed signal path to any location
within the adjoining BTA or PSA. This
service must include a copy of the FCC
application and occur on or before the
date the application is filed with the
Commission.

(h) For purposes of §21.31(a), an MDS
application, except for those applica-
tions filed on or after September 15,
1995, filed for a facility that would
cause harmful electrical interference
within the protected service area of
any authorized or previously proposed
station will be presumed to be mutu-
ally exclusive with the application for
such authorized or previously proposed
station.

(1)(1) For each application for a new
station, or amendment thereto, or
modification application, or amend-
ment thereto, proposing Multipoint
Distribution Service (MDS) facilities
on the E, F, or H channels, filed on Oc-
tober 1, 1995, or thereafter, on or before
the day the application or amendment
is filed, the applicant must prepare,
but is not required to submit with its
application or amendment, an analysis
demonstrating that operation of the
MDS applicant’s transmitter will not
cause harmful electrical interference
to each registered receive site of any
existing D, E, F, or G channel Instruc-
tional Television Fixed Service station
licensed, with a construct permit, or
proposed in a pending application on
the day such MDS application is filed,
with an ITFS transmitter site within
50 miles of the coordinates of the MDS
station’s proposed transmitter site.

(2) For each application described in
paragraph (i)(1) of this section, the ap-
plicant must serve, by certified mail,
return receipt requested, on or before
the day the application or amendment
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described in paragraph (i)(1) of this sec-
tion is initially filed with the Commis-
sion, a copy of the complete MDS ap-
plication or amendment, including
each exhibit and interference study, de-
scribed in paragraph (i)(1) of this sec-
tion, on each ITFS licensee, construc-
tion permittee, or applicant described
in paragraph (i)(1) of this section.

(3) For each application described in
paragraph (i)(1) of this section, the ap-
plicant must certify and file, with the
application or amendment, its certifi-
cation of its compliance with the re-
quirements of paragraph (i)(2) of this
section.

(4) For each application described in
paragraph (i)(1) of this section, the ap-
plicant must file, on or before the 30th
day after the application or amend-
ment described in paragraph (i)(1) of
this section is initially filed with the
Commission, a written notice which
contains the following:

(i) Caption—ITFS Service Notice;

(if) Applicant’s name, address, pro-
posed service area and channel group,
and application file number, if known;

(iii) A list of each ITFS licensee and
construction permittee described in
paragraph (i)(1) of this section;

(iv) The address of each ITFS li-
censee and construction permittee de-
scribed in paragraph (i)(1) of this sec-
tion used for service; and

(v) A list of the date each ITFS li-
censee and construction permittee de-
scribed in paragraph (i)(1) of this sec-
tion received a copy of the complete
application or amendment described in
paragraph (i)(1) of this section, or a no-
tation of lack of receipt by the ITFS li-
censee or construction permittee of a
copy of the complete application or
amendment, on or before such 30th day,
together with a description of its ef-
forts for receipt by each such licensee
or construction permittee lacking re-
ceipt of the application.

(5) The public notices described in
paragraph (i)(6) of this section are as
follows:

(i) For initial applications for new
MDS stations which participate in a
lottery, this public notice is the notice
announcing the selection of the appli-
cant’s application by lottery for quali-
fication review.
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(ii) For initial applications for new
MDS stations which participate in a
competitive bidding process, this pub-
lic notice is the notice announcing the
application of the winning bidder in
the competitive bidding process has
been accepted for filing.

(iii) For initial applications for new
MDS stations which do not participate
in a lottery or a competitive bidding
process, this public notice is the notice
announcing that the applicant’s appli-
cation is not mutually-exclusive with
other MDS applications.

(iv) For MDS modification applica-
tions, this public notice is the notice
announcing that the modification ap-
plication has been accepted for filing.

(6)(1) Notwithstanding the provisions
of Sections 1.824(c) and 21.30(a)(4), for
each application described in para-
graph (i)(1) of this section, each ITFS
licensee and each ITFS construction
permittee described in paragraph (i)(1)
of this section may file with the Com-
mission on or before the 30th day after
the public notice described in para-
graph (i)(5) of this section, a petition to
deny the MDS application.

(ii) Except for the requirements as to
the filing time deadline, this petition
to deny must otherwise comply with
the provisions of Section 21.30.

(iii) In addition, this ITFS petition to
deny must:

(A) ldentify the subject MDS applica-
tion, including the applicant’s name,
station location, channel group, and
application file number;

(B) Include a certificate of service
demonstrating service on the subject
MDS applicant by certified mail, re-
turn receipt requested, on or before the
30th day after the MDS public notice
described in paragraph (i)(5) of this sec-
tion;

(C) Include a demonstration that it
made efforts to reach agreement with
the MDS applicant but was unable to
do so;

(D) Include an engineering analysis
that operation of the proposed MDS
station will cause harmful interference
to its ITFS station;

(E) Include a demonstration, in those
cases in which the MDS applicant’s
analysis is dependent upon modifica-
tion(s) to the ITFS facility, that the
harmful interference cannot be avoided
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by the proposed substitution of new or
modified equipment to be supplied and
installed by the MDS applicant, at no
expense to the ITFS licensee or con-
struction permittee; and

(F) Be limited to raising objections
concerning the potential for harmful
interference to its ITFS station or con-
cerning a failure by the MDS applicant
to serve the ITFS licensee or construc-
tion permittee with a copy of the com-
plete application or amendment de-
scribed in paragraph (i)(1) of this sec-
tion.

(iv) The Commission will presume an
ITFS licensee or construction per-
mittee described in paragraph (i)(1) of
this section has no objection to oper-
ation of the MDS station, if the ITFS
licensee or construction permittee fails
to file a petition to deny by the dead-
line prescribed in paragraph (i)(6)(i) of
this section.

() If the initial application for facili-
ties in the 2596-2644 frequency band was
filed on September 9, 1983, an applicant
proposing to modify such facilities
must include with its modification ap-
plication:

(1) An analysis demonstrating that
the modification will not increase the
size of the geographic area suffering
harmful interference within the pro-
tected service area of existing or pro-
posed co-channel or adjacent-channel
facilities in the 2596-2644 MHz fre-
quency band with a transmitter site
within 80.5 km (50 miles) of the modi-
fying station’s transmitter site of the
initial application for the interfered-
with station was filed on September 9,
1983; and

(2) An analysis demonstrating that
the modification will not cause harm-
ful interference to any new portion of
the protected service area of existing
or proposed co-channel or adjacent-
channel facilities in the 2596-2644 fre-
quency band with a transmitter site
within 80.5 km (50 miles) of the modi-
fying station’s transmitter site, if the
initial application for the interfered-
with station was filed on September 9,
1983.

(k) If an initial application for facili-
ties in the 2596-2644 frequency band was
filed on September 9, 1983, a licensee
proposing to modify a constructed sta-
tion may request exclusion from the
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interference analysis prescribed at
§21.902(c) (1) and (2) with respect to an-
other specified application for E or F
channel facilities, if the modifying li-
censee files as part of its modification
application a demonstration that:

(1) The MDS application for which
exclusion is requested was proposed by
an initial application filed on Sep-
tember 9, 1983;

(2) The MDS application for which
exclusion is requested is not yet per-
fected by the submission of the infor-
mation necessary for processing, as of
the date of filing of the modification
application; and

(3) A copy of the licensee’s modifica-
tion application, including the dem-
onstration specified in this paragraph,
was served on the MDS applicant for
which exclusion is requested, on or be-
fore the date of filing of the modifica-
tion application.

(I) Specific rules relating to response
station hubs, booster stations, and 125
kHz channels are set forth in §§21.909,
21.913, 21.940, 74.939 of this chapter,
74.940 of this chapter and 74.985 of this
chapter. To the extent those specific
rules are inconsistent with any rules
set forth above, those specific rules
shall control.

[44 FR 60534, Oct. 19, 1979, as amended at 48
FR 33901, July 26, 1983; 49 FR 25479, June 21,
1984; 52 FR 27556, July 22, 1987; 55 FR 46010,
Oct. 31, 1990; 56 FR 57598, Nov. 13, 1991; 56 FR
57818, Nov. 14, 1991; 56 FR 65191, Dec. 16, 1991;
58 FR 11798, Mar. 1, 1993; 58 FR 44895, Aug. 25,
1993; 60 FR 36553, July 17, 1995; 60 FR 36739,
July 18, 1995; 60 FR 57367, Nov. 15, 1995; 61 FR
18098, Apr. 24, 1996; 61 FR 26676, May 28, 1996;
63 FR 65102, Nov. 25, 1998]

EFFECTIVE DATE NOTE: At 61 FR 18098, Apr.
24, 1996, §21.902 was amended by revising
paragraphs (i)(1) and (i)(2). These paragraphs
contain information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§21.903 Purpose and permissible serv-
ice.

(a) Multipoint Distribution Service
channels are available for trans-
missions from MDS stations and asso-
ciated MDS signal booster stations to
receive locations, and from MDS re-
sponse stations to response station
hubs. When service is provided on a
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common carrier basis, subscriber sup-
plied information is transmitted to
points designated by the subscriber.
When service is provided on a hon-com-
mon carrier basis, transmissions may
include information originated by per-
sons other than the licensee, licensee-
manipulated information supplied by
other persons, or information origi-
nated by the licensee. Point-to-point
radio return links from a subscriber’s
location to a MDS operator’s facilities
may also be authorized in the 18,580
through 18,820 MHz and 18,920 through
19,160 MHz bands. Rules governing such
operation are contained in subpart | of
part 101 of this chapter, the Point-to-
Point Microwave Radio Service.

(b) Unless otherwise directed or con-
ditioned in the applicable instrument
of authorization, Multipoint Distribu-
tion Service stations may render any
kind of communications service con-
sistent with the Commission’s rules on
a common carrier or on a nhon-common
carrier basis, Provided That:

(1) Unless service is rendered on a
non-common carrier basis, the common
carrier controls the operation of all re-
ceiving facilities (e.g., including any
equipment necessary to convert the
signal to a standard television channel,
but excluding the television receiver);
and

(2) Unless service is rendered on a
non-common carrier basis, the common
carrier’s tariff allows the subscriber
the option of owning the receiving
equipment (except for the decoder) so
long as:

(i) The customer provides the type of
equipment as specified in the tariff;

(i) Such equipment is in suitable
condition for the rendition of satisfac-
tory service; and

(iii) Such equipment is installed,
maintained, and operated pursuant to
the common carrier’s instructions and
control.

(c) The carrier’s tariff shall fully de-
scribe the parameters of the service to
be provided, including the degree of
privacy of communications a sub-
scriber can expect in ordinary service.
If the ordinary service does not provide
for complete security of transmission,
the tariff shall make provision for
service with such added protection
upon request.
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(d) An MDS licensee also may apply
for authorization by the Commission to
alternate, without further authoriza-
tion required, between rendering serv-
ice on a common carrier and non-com-
mon carrier basis, provided that the li-
censee notify the Commission of any
service status changes at least 30 days
in advance of such changes.

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 27556, July 22, 1987; 61 FR 26676, May 28,
1996; 63 FR 65103, Nov. 25, 1998; 64 FR 4054,
Jan. 27, 1999]

EFFECTIVE DATE NOTE: At 63 FR 65103, Nov.
25, 1998, §21.903 was amended in part by add-
ing paragraph (d). The paragraph contains
information and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget.

§21.904 Transmitter power.

(@) The maximum EIRP of an MDS
main or booster station shall not ex-
ceed 33 dBW (or, when digital modula-
tion with uniform power spectral den-
sity and subchannels or superchannels,
or 125 kHz channels, are used, the ap-
propriately adjusted value based upon
the ratio of 6 MHz to the subchannel or
superchannel, or 125 kHz, bandwidth),
except as provided in paragraph (b) of
this section.

(b) If a main or booster station
sectorizes or otherwise uses one or
more transmitting antennas with a
non-omnidirectional horizontal plane
radiation pattern, the maximum EIRP
over a 6 MHz channel in dBW in a given
direction shall be determined by the
following formula:

EIRP =33 dBW + 10 log (360/beamwidth)
[where 10 log (360/beamwidth) < 6 dB].
Beamwidth is the total horizontal
plane beamwidth of the individual
transmitting antenna for the station
or any sector measured at the half-
power points. The first term of the
equation above, 33 dBW, must be ad-
justed appropriately based upon the
ratio of 6 MHz to the subchannel or
superchannel, or 125 kHz, bandwidth.

(c) An increase in station transmitter
power, above currently authorized or
previously-proposed values, to the
maximum values provided in para-
graphs (a) and (b) of this section, may
be authorized, if the requested power
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increase would not cause harmful in-
terference to any authorized or pre-
viously-proposed, cochannel or adja-
cent channel station entitled to inter-
ference protection under the Commis-
sion’s rules, or if an applicant dem-
onstrates that:

(1) A station that must be protected
from interference could eliminate that
interference by increasing its power;
and

(2) The interfered-with station may
increase its own power consistent with
the rules and without causing inter-
ference to any MDS booster station or
response station hub which operates as
part of the same coordinated system as
the interfered-with station; and

(3) The applicant requesting author-
ization of a power increase agrees to
pay all expenses associated with the in-
crease in power by the interfered-with
station.

[63 FR 65103, Nov. 25, 1998]

§21.905

(a) A station transmitting a tele-
vision signal shall not exceed a band-
width of 6 MHz (for both visual signal
and accompanying aural signal), and
will normally employ vestigial side-
band, amplitude modulation (C3F) for
the visual signal, and frequency modu-
lation (F3E) or (G3E) for the accom-
panying aural signal.

(b) Quadrature amplitude modula-
tion, digital vestigial sideband modula-
tion, quadrature phase shift key modu-
lation and code division multiple ac-
cess emissions may be employed, sub-
ject to compliance with the policies set
forth in the Declaratory Ruling and
Order, 11 FCC Rcd 18839 (1996). Different
types of emissions may be authorized if
the applicant describes fully the modu-
lation and bandwidth desired and dem-
onstrates that operation of the station
will not cause impermissible inter-
ference. The licensee may subchan-
nelize its authorized bandwidth, pro-
vided that digital modulation is em-
ployed and the aggregate power does
not exceed the authorized power for the
channel, and may utilize all or a por-
tion of its authorized bandwidth for
MDS response stations authorized pur-
suant to §21.909. The licensee may also,
jointly with affected adjacent channel
licensees, transmit utilizing bandwidth

Emissions and bandwidth.
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in excess of its authorized frequencies,
provided that digital modulation is em-
ployed, all power spectral density re-
quirements set forth in this part are
met and the out-of-band emissions re-
strictions set forth in §21.908 are met
at and beyond the edges of the chan-
nels employed. The wider channels
thus created may be redivided to create
narrower channels.

(c) Any licensee of a station in the
2150-2162 MHz or 2596-2644 MHz, 2650-
2656 MHz, 2662-2668 MHz, or 2674-2680
MHz frequency bands, after notice and
opportunity for hearing, may be re-
quired to use the frequency offset tech-
nique to avoid or to minimize harmful
interference to another licensed sta-
tion in the 2150-2162 MHz and 2596-2544
MHz, 2650-2656 MHz, 2662-2668 MHz, and
2674-2680 MHz frequency bands or to
make other changes as provided in
§§21.100, 21.107, 21.900, 21.901, 21.902,
21.904, 21.905(a), 21.905(b), 21.906, 21.907,
and 21.908 of this part.

(d) Notwithstanding the above, any
digital emission which meets the uni-
form power spectral density require-
ments of the Declaratory Ruling and
Order may be used in the following cir-
cumstances:

(1) At any MDS main or booster sta-
tion transmitter which is located more
than 160.94 km (100 miles) from the
nearest boundary of all cochannel and
adjacent channel ITFS and MDS pro-
tected service areas, including Basic
Trading Areas and Partitioned Service
Areas; and

(2) At all MDS response station
transmitters within a response service
area if all points along the response
service area boundary line are more
than 160.94 km (100 miles) from the
nearest boundary of all cochannel and
adjacent channel ITFS and MDS pro-
tected service areas, including Basic
Trading Areas and Partitioned Service
Areas; and

(3) At any MDS transmitter where all
parties entitled by this part to inter-
ference protection from that trans-
mitter have mutually consented to the
use at that transmitter of such emis-
sions.

[44 FR 60534, Oct. 19, 1979, as amended at 49
FR 48700, Dec. 14, 1984; 55 FR 46011, Oct. 31,
1990; 56 FR 57818, Nov. 14, 1991; 63 FR 65104,
Nov. 25, 1998; 64 FR 4054, Jan. 27, 1999]
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EFFeCTIVE DATE NOTE: At 63 FR 65104, Nov.
25, 1998, §21.905 was amended in part by add-
ing paragraph (d). Paragraph (d)(3) contains
information and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget.

§21.906 Antennas.

(a) Transmitting antennas shall be
omnidirectional, except that a direc-
tional antenna with a main beam suffi-
ciently broad to provide adequate serv-
ice may be used either to avoid possible
interference with other users in the
frequency band, or to provide coverage
more consistent with distribution of
potential receiving points. In lieu of an
omnidirectional antenna, a station
may employ an array of directional an-
tennas in order to reuse spectrum effi-
ciently. When an applicant proposes to
employ a directional antenna, or a li-
censee notifies the Commission pursu-
ant to §21.42 of the installation of a
sectorized antenna system, the appli-
cant shall provide the Commission
with information regarding the ori-
entation of the directional antenna(s),
expressed in degree of azimuth, with
respect to true north, and the make
and model of such antenna(s).

(b) The use of horizontal or vertical
plane wave polarization, or right hand
or left hand rotating elliptical polar-
ization may be used to minimize the
hazard of harmful interference between
systems.

(c) Transmitting antennas located
within 56.3 kilometers (35 miles) of the
Canadian border should be directed so
as to minimize, to the extent that is
practical, emissions toward the border.

(d) Directive receiving antennas shall
be used at all points other than re-
sponse station hubs and shall be ele-
vated no higher than necessary to as-
sure adequate service. Receiving an-
tenna height shall not exceed the
height criteria of part 17 of this chap-
ter, unless authorization for use of a
specific maximum antenna height
(above ground and above mean sea
level) for each location has been ob-
tained from the Commission prior to
the erection of the antenna. Requests
for such authorization shall show the
inclusive dates of the proposed oper-
ation. (See part 17 of this chapter con-
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cerning the construction, marking and
lighting of antenna structures.)

[44 FR 60534, Oct. 19, 1979, as amended at 52
FR 37786, Oct. 9, 1987; 58 FR 44896, Aug. 25,
1993; 63 FR 65104, Nov. 25, 1998; 64 FR 4054,
Jan. 27, 1999]

EFFECTIVE DATE NOTE: At 63 FR 65104, Nov.
25, 1998, §21.906 was amended in part by revis-
ing paragraph (a). The paragraph contains
information and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget.

§21.907 [Reserved]

§21.908 Transmitting equipment.

(a) Except as otherwise provided in
this section, the requirements of para-
graphs (a), (b), (c), (d), and (e) of §73.687
of this chapter shall apply to stations
in this service transmitting standard
television signals.

EDITORIAL NOTE: At 63 FR 65104, Nov. 25,
1999, paragraph (b) was redesignated as para-
graph (a) and newly designated paragraph (a)
was revised. However, paragraph (a) already
exists. The text of the newly redesignated
paragraph (a) follows:

(a) The maximum out-of-band power
of an MDS station transmitter or
booster transmitting on a single 6 MHz
channel with an EIRP in excess of —9
dBW employing analog modulation
shall be attenuated at the channel
edges by at least 38 dB relative to the
peak visual carrier, then linearly slop-
ing from that level to at least 60 dB of
attenuation at 1 MHz below the lower
band edge and 0.5 MHz above the upper
band edge, and attenuated at least 60
dB at all other frequencies. The max-
imum out-of-band power of an MDS
station transmitter or booster trans-
mitting on a single 6 MHz channel or a
portion thereof with an EIRP in excess
of —9 dBW (or, when subchannels are
used, the appropriately adjusted value
based upon the ratio of the channel-to-
subchannel bandwidths) employing dig-
ital modulation shall be attenuated at
the 6 MHz channel edges at least 25 dB
relative to the licensed average 6 MHz
channel power level, then attenuated
along a linear slope to at least 40 dB at
250 kHz beyond the nearest channel
edge, then attenuated along a linear
slope from that level to at least 60 dB
at 3 MHz above the upper and below the
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lower licensed channel edges, and at-
tenuated at least 60 dB at all other fre-
quencies. Notwithstanding the fore-
going, in situations where an MDS sta-
tion or booster station transmits, or
where adjacent channel licensees joint-
ly transmit, a single signal over more
than one contiguous 6 MHz channel
utilizing digital modulation with an
EIRP in excess of —9 dBW (or, when
subchannels or superchannels are used,
the appropriately adjusted value based
upon the ratio of 6 MHz to the sub-
channel or superchannel bandwidth),
the maximum out-of-band power shall
be attenuated at the channel edges of
those combined channels at least 25 dB
relative to the power level of each
channel, then attenuated along a linear
slope from that level to at least 40 dB
at 250 kHz above or below the channel
edges of those combined channels, then
attenuated along a linear slope from
that level to at least 60 dB at 3 MHz
above the upper and below the lower
edges of those combined channels, and
attenuated at least 60 dB at all other
frequencies. However, should harmful
interference occur as a result of emis-
sions outside the assigned channel, ad-
ditional attenuation may be required.
A transmitter licensed prior to Novem-
ber 1, 1991, that remains at the station
site initially licensed, and does not
comply with this paragraph, may con-
tinue to be used for its life if it does
not cause harmful interference to the
operation of any other licensee. Any
non-conforming transmitter replaced
after November 1, 1991, must be re-
placed by a transmitter meeting the re-
quirements of this paragraph.

(b) A booster transmitting on mul-
tiple contiguous or non-contiguous
channels carrying separate signals (a
“‘broadband’’ booster) with an EIRP in
excess of —9 dBW per 6 MHz channel
and employing analog, digital or a
combination of these modulations shall
have the following characteristics:

(1) For broadband boosters operating
in the frequency range of 2.150-2.160/2
GHz, the maximum out-of-band power
shall be attenuated at the upper and
lower channel edges forming the band
edges by at least 25 dB relative to the
licensed analog peak visual carrier or
digital average power level (or, when
subchannels are used, the appro-
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priately adjusted value based on upon
the ratio of the channel-to-subchannel
bandwidths), then linearly sloping from
that level to at least 40 dB of attenu-
ation at 0.25 MHz above and below the
band edges, then linearly sloping from
that level to at least 60 dB of attenu-
ation at 3.0 MHz above and below the
band edges, and attenuated at least 60
dB at all other frequencies.

(2) For broadband boosters operating
in the frequency range of 2.500-2.690
GHz, the maximum out-of-band power
shall be attenuated at the upper and
lower channel edges forming the band
edges by at least 25 dB relative to the
licensed analog peak visual carrier or
digital average power level (or, when
subchannels are wused, the appro-
priately adjusted value based on upon
the ratio of the channel-to-subchannel
bandwidths), then linearly sloping from
that level to at least 40 dB of attenu-
ation at 0.25 MHz above and below the
band edges, then linearly sloping from
that level to at least 50 dB of attenu-
ation at 3.0 MHz above and below the
band edges, then linearly sloping from
that level to at least 60 dB of attenu-
ation at 20 MHz above and below the
band edges, and attenuated at least 60
dB at all other frequencies.

(3) Within unoccupied channels in the
frequency range of 2.500-2.690 GHz, the
maximum out-of-band power shall be
attenuated at the upper and lower
channel edges of an unoccupied channel
by at least 25 dB relative to the li-
censed analog peak visual carrier
power level or digital average power
level of the occupied channels (or,
when subchannels or 125 kHz channels
are used, the appropriately adjusted
value based upon the ratio of the chan-
nel-to-subchannel bandwidths), then
linearly sloping from that level to at
least 40 dB of attenuation at 0.25 MHz
above and below the occupied channel
edges, then linearly sloping from that
level to at least 50 dB of attenuation at
3.0 MHz above and below the occupied
channel edges, and attenuated at least
50 dB at all other unoccupied fre-
quencies.

(c) Boosters operating with an EIRP
less than -9 dBW per 6 MHz channel
shall have no particular out-of-band
power attenuation requirement, except
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that if they cause harmful inter-
ference, their operation shall be termi-
nated within 2 hours of notification by
the Commission until the interference
can be cured.

(d) The maximum out-of-band power
of an MDS response station using all or
part of a 6 MHz channel and employing
digital modulation shall be attenuated
at the 6 MHz channel edges at least 25
dB relative to the licensed average 6
MHz channel power level, then attenu-
ated along a linear slope to at least 40
dB at 250 kHz beyond the nearest chan-
nel edge, then attenuated along a lin-
ear slope from that level to at least 60
dB at 3 MHz above the upper and below
the lower licensed channel edges, and
attenuated at least 60 dB at all other
frequencies. Where MDS response sta-
tions with digital modulation utilize
all or part of more than one contiguous
6 MHz channel to form a larger channel
(e.g., a channel of width 12 MHz), the
above-specified attenuations shall be
applied only at the upper and lower
edges of the overall combined channel.
Notwithstanding these  provisions,
should harmful interference occur as a
result of emissions outside the assigned
channel(s), additional attenuation may
be required by the Commission.

(e) In measuring compliance with the
out-of-band emissions limitations, the
licensee shall employ one of two meth-
ods in each instance: (1) absolute power
measurement of the average signal
power with one instrument, with meas-
urement of the spectral attenuation on
a separate instrument; or (2) relative
measurement of both the average
power and the spectral attenuation on
a single instrument. The formula for
absolute power measurements is to be
used when the average signal power is
found using a separate instrument,
such as a power meter; the formula
gives the amount by which the meas-
ured power value is to be attenuated to
find the absolute power value to be
used on the spectrum analyzer or
equivalent instrument at the spectral
point of concern. The formula for rel-
ative power measurements is to be used
when the average signal power is found
using the same instrument as used to
measure the attenuation at the speci-
fied spectral points, and allows dif-
ferent resolution bandwidths to be ap-
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plied to the two parts of the measure-
ment; the formula gives the required
amplitude separation (in dB) between
the flat top of the (digital) signal and
the point of concern.

For absolute power measurements:

Attenuation in dB (below channel
power) = A + 10j09 (Caw / Rew)

For relative power measurements:

Attenuation in dB (below flat top) = A
+ 10109 (Rew1 / Rew2)

Where:

A = Attenuation specified for spectral point
(e.g., 25, 35, 40, 60 dB)

Cew = Channel bandwidth (for absolute power
measurements)

Rew Resolution bandwidth (for absolute
power measurements)

Rewi = Resolution bandwidth for flat top meas-
urement (relative)

Rew2 = Resolution bandwidth for spectral point
measurement (relative)

[55 FR 46011, Oct. 31, 1990, as amended at 56
FR 57818, Nov. 14, 1991; 63 FR 65105, Nov. 25,
1998]

§21.909 MDS response stations.

(@) An MDS response station is au-
thorized to provide communication by
voice, video and/or data signals with its
associated MDS response station hub
or MDS station. An MDS response sta-
tion may be operated only by the li-
censee of an MDS station, by any les-
see of the MDS station or response sta-
tion hub, or by a subscriber of either.
The authorized channel may be divided
to provide distinct subchannels for
each of more than one response sta-
tion, provided that digital modulation
is employed and the aggregate power
does not exceed the authorized power
for the channel. An MDS response sta-
tion may also, jointly with other li-
censees, transmit utilizing bandwidth
in excess of that authorized to the sta-
tion, provided that digital modulation
is employed, all power spectral density
requirements set forth in this part are
met, and the out-of-band emissions re-
strictions set forth in §21.908(b) or
paragraph (j) of this section are com-
plied with. When a 125 kHz channel is
employed for response communica-
tions, the specific channel which may
be used by the response station is de-
termined in accordance with §§21.901
and 74.939(j) of this chapter.
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(b) MDS response stations that uti-
lize the 2150-2162 MHz band, the 2500-
2686 MHz band, and/or the 125 kHz chan-
nels may be installed and operated
without an individual license, to com-
municate with a response station hub
authorized under a response station
hub license, provided that the condi-
tions set forth in paragraph (g) of this
section are complied with and that
MDS response stations operating in the
2150-2162 MHz and/or 2500-2686 MHz
band(s) employ only digital modulation
with uniform power spectral density in
accordance with the Commission’s De-
claratory Ruling and Order, 11 FCC Rcd
18839 (1996).

(c) An applicant for a response sta-
tion hub license shall:

(1) File FCC Form 331 with Mellon
Bank, and certify on that form that it
has complied with the requirements of
paragraphs (c)(2) and (d) of this section.
Failure to certify compliance and to
comply completely with the require-
ments of paragraphs (c)(2) and (d) of
this section shall result in dismissal of
the application or revocation of the re-
sponse station hub license, and may re-
sult in imposition of a monetary for-
feiture; and

(2) Submit to International Tran-
scription Services, Inc. (“ITS”), 1231
20th Street, N.W., Washington, DC
20036, both in hard copy, and on a 3.5"
computer diskette in ASCII, the fol-
lowing:

(i) Duplicates of the Form 331 filed
with Mellon Bank; and

(ii) The data required by Appendix D
to the Report and Order in MM Docket
No. 97-217, FCC 98-231, ‘‘Methods for
Predicting Interference from Response
Station Transmitters and to Response
Station Hubs and for Supplying Data
on Response Station Systems’’; and

(iii) The information, showings and
certifications required by paragraph (d)
of this section; and

(3) Submit to the Commission, only
upon Commission staff request, dupli-
cates of the submissions required by
paragraph (c)(2) of this section.

(d) An applicant for a response sta-
tion hub license shall, pursuant to
paragraph (c)(2)(iii) of this section,
submit to ITS the following:

(1) The geographic coordinates, street
address, and the height of the center
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line of the reception antenna(s) above
mean sea level for the proposed re-
sponse station hub; and

(2) A specification of:

(i) the response service area in which
the applicant or its lessee proposes to
install MDS response stations to com-
municate with the response station
hub, any regions into which the re-
sponse service area will be subdivided
for purposes of interference analysis,
and any regional classes of response
station characteristics which will be
used to define the operating param-
eters of groups of response stations
within each region for purposes of in-
terference analysis, including:

(A) the maximum height above
ground level of the transmission an-
tenna that will be employed by any re-
sponse station in the regional class and
that will be used in interference anal-
yses; and

(B) the maximum equivalent iso-
tropic radiated power (EIRP) that will
be employed by any response station in
the regional class and that will be used
in interference analyses; and

(C) any sectorization that will be em-
ployed, including the polarization to be
employed by response stations in each
sector and the geographic orientation
of the sector boundaries, and that will
be used in interference analyses; and

(D) the combined worst-case outer
envelope plot of the patterns of all
models of response station trans-
mission antennas that will be em-
ployed by any response station in the
regional class to be used in inter-
ference analyses; and

(E) the maximum number of response
stations that will be operated simulta-
neously in each region using the char-
acteristics of each regional class appli-
cable to each region.

(if) the channel plan (including any
guardbands at the edges of the channel)
to be used by MDS response stations in
communicating with each response sta-
tion hub, including a statement as to
whether the applicant will employ the
same frequencies on which response
stations will transmit to also transmit
on a point-to-multipoint basis from an
MDS station or MDS booster station;
and

(3) A demonstration that:
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(i) The proposed response station hub
is within a protected service area, as
defined in §21.902(d) or §21.933, to which
the applicant is entitled either

(A) by virtue of its being the licensee
of an incumbent MDS station whose
channels are being converted for MDS
response station use; or

(B) by virtue of its holding a Basic
Trading Area or Partitioned Service
Area authorization. In the case of an
application for response stations to
utilize one or more of the 125 kHz re-
sponse channels, such demonstration
shall establish that the response sta-
tion hub is within the protected service
area of the station authorized to utilize

the associated E-Group or F-Group
channel(s); and
(if) The entire proposed response

service area is within a protected serv-
ice area to which the applicant is enti-
tled either (A) by virtue of its being
the licensee of an incumbent MDS sta-
tion whose channels are being con-
verted for MDS response station use; or
(B) by virtue of its holding a Basic
Trading Area or Partitioned Service
Area authorization. In the alternative,
the applicant may demonstrate that
the licensee entitled to any cochannel
protected service area which is over-
lapped by the proposed response service
area has consented to such overlap. In
the case of an application for response
stations to utilize one or more of the
125 kHz response channels, such dem-
onstration shall establish that the re-
sponse service area is entirely within
the protected service area of the sta-
tion authorized to utilize the associ-
ated E-Group or F-Group channel(s),
or, in the alternative, that the licensee
entitled to any cochannel protected
service area which is overlapped by the
proposed response service area has con-
sented to such overlap; and

(iii) The combined signals of all si-
multaneously operating MDS response
stations within all response service
areas and oriented to transmit towards
their respective response station hubs,
and all cochannel MDS stations and
booster stations licensed to or applied
for by the applicant will not generate a
power flux density in excess of -73 dBW/
m2 (or the pro rata power spectral den-
sity equivalent based on the bandwidth
actually employed in those cases where
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less than a 6 MHz channel is to be em-
ployed) outside the boundaries of the
applicant’s protected service area, as
measured at locations for which there
is an unobstructed signal path, except
to the extent that consent of affected
licensees has been obtained or consents
have been granted pursuant to para-
graph (d)(3)(ii) of this section to an ex-
tension of the response service area be-
yond the boundaries of the protected
service area; and

(iv) The combined signals of all si-
multaneously operating MDS response
stations within all response service
areas and oriented to transmit towards
their respective response station hubs,
and all cochannel MDS stations and
booster stations licensed to or applied
for by the applicant, will result in a de-
sired to undesired signal ratio of at
least 45 dB (or the appropriately ad-
justed value based upon the ratio of the
channel-to-subchannel bandwidths):

(A) within the protected service area
of any authorized or previously-pro-
posed cochannel incumbent MDS or
ITFS station with a 56.33 km (35 miles)
protected service area with center co-
ordinates located within 160.94 km (100
miles) of the proposed response station
hub; and

(B) within the booster service area of
any cochannel booster station entitled
to such protection pursuant to
§§21.913(f) or 74.985(f) of this chapter
and located within 160.94 km (100 miles)
of the proposed response station hub;
and

(C) at any registered receive site of
any authorized or previously-proposed
cochannel ITFS station or booster sta-
tion located within 160.94 km (100
miles) of the proposed response station
hub, or, in the alternative, that the li-
censee of or applicant for such co-
channel station or hub consents to the
application; and

(v) The combined signals of all simul-
taneously operating MDS response sta-
tions within all response service areas
and oriented to transmit towards their
respective response station hubs, and
all cochannel MDS stations and boost-
er stations licensed to or applied for by
the applicant, will result in a desired
to undesired signal ratio of at least 0
dB (or the appropriately adjusted value
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based upon the ratio of the channel to
subchannel bandwidths):

(A) within the protected service area
of any authorized or previously-pro-
posed adjacent channel incumbent
MDS or ITFS station with a 56.33 km
(35 miles) protected service area with
center coordinates located within 160.94
km (100 miles) of the proposed response
station hub; and

(B) within the booster service area of
any adjacent channel booster station
entitled to such protection pursuant to
§§21.913(f) or 74.985(f) of this chapter
and located within 160.94 km (100 miles)
of the proposed response station hub;
and

(C) at any registered receive site of
any authorized or previously-proposed
adjacent channel ITFS station or
booster station located within 160.94
km (100 miles) of the proposed response
station hub, or, in the alternative, that
the licensee of or applicant for such ad-
jacent channel station or hub consents
to the application; and

(vi) The combined signals of all si-
multaneously operating MDS response
stations within all response service
areas and oriented to transmit towards
their respective response station hubs
and all cochannel MDS stations and
booster stations licensed to or applied
for by the applicant will comply with
the requirements of paragraph (i) of
this section and §74.939(i) of this chap-
ter.

(4) A certification that the applica-
tion has been served upon.

(i) The holder of any cochannel or ad-
jacent channel authorization with a
protected service area which is over-
lapped by the proposed response service
area;

(ii) The holder of any cochannel or
adjacent channel authorization with a
protected service area that adjoins the
applicant’s protected service area;

(iii) The holder of a cochannel or ad-
jacent channel authorization for any
BTA or PSA inside whose boundaries
are locations for which there is an un-
obstructed signal path for combined
signals from within the response sta-
tion hub applicant’s protected service
area; and

(iv) Every licensee of, or applicant
for, any cochannel or adjacent channel,
authorized or previously-proposed, in-
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cumbent MDS station with a 56.33 km
(35 mile) protected service area with
center coordinates located within 160.94
km (100 miles) of the proposed response
station hub; and

(v) Every licensee of, or applicant for,
any cochannel or adjacent channel, au-
thorized or previously-proposed ITFS
station (including any booster station
or response station hub) located within
160.94 km (100 miles) of the proposed re-
sponse station hub.

(e) Except as set forth in §21.27(d),
applications for response station hub
licenses may be filed at any time. Not-
withstanding any other provision of
part 21 (including §21.31), applications
for response station hub licenses meet-
ing the requirements of paragraph (c)
of this section shall cut-off applica-
tions that are filed on a subsequent day
for facilities that would cause harmful
electromagnetic interference to the
proposed response station hubs. A re-
sponse station hub shall not be entitled
to protection from interference caused
by facilities proposed on or prior to the
day the application for the response
station hub license is filed. Response
stations shall not be required to pro-
tect from interference facilities pro-
posed on or after the day the applica-
tion for the response station hub li-
cense is filed.

(f) Notwithstanding the provisions of
§21.30(b)(4) and except as set forth in
§21.27(d), any petition to deny an appli-
cation for a response station hub li-
cense shall be filed no later than the
sixtieth (60th) day after the date of
public notice announcing the filing of
such application or major amendment
thereto. Notwithstanding §21.31 and ex-
cept as provided in §21.27(d), an appli-
cation for a response station hub li-
cense that meets the requirements of
this section shall be granted on the
sixty-first (61st) day after the Commis-
sion shall have given public notice of
the acceptance for filing of it, or of a
major amendment to it if such major
amendment has been filed, unless prior
to such date either a party in interest
timely files a formal petition to deny
or for other relief pursuant to §21.30(a),
or the Commission notifies the appli-
cant that its application will not be
granted. Where an application is grant-
ed pursuant to the provisions of this
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paragraph, the conditional licensee or
licensee shall maintain a copy of the
application at the response station hub
until such time as the Commission
issues a response station hub license.

(9) An MDS response station hub li-
cense shall be conditioned upon com-
pliance with the following:

(1) No MDS response station shall be
located beyond the response service
area of the response station hub with
which it communicates; and

(2) No MDS response station shall op-
erate with a transmitter output power
in excess of 2 watts; and

(3) No MDS response station shall op-
erate with an EIRP in excess of that
specified in the application for the re-
sponse station hub pursuant to para-
graph (d)(2)(i)(B) of this section for the
particular regional class of character-
istics with which the response station
is associated, and such response station
shall not operate at an excess of 33
dBW EIRP (or, when subchannels or
superchannels, or 125 kHz channels, are
used, the appropriately adjusted value
based upon the ratio of 6 MHz to the
subchannel or superchannel, or 125
kHz, bandwidth); and

(4) Each MDS response station shall
employ a transmission antenna ori-
ented towards the response station hub
with which the MDS response station
communicates, and such antenna shall
be no less directional than the worst
case outer envelope pattern specified in
the application for the response station
hub pursuant to paragraph (d)(2)(i)(D)
of this section for the regional class of
characteristics with which the re-
sponse station is associated; and

(5) The combined out-of-band emis-
sions of all response stations using all
or part of one or multiple contiguous 6
MHz channels and employing digital
modulation shall comply with
§21.908(d). The combined out-of-band
emissions of all response stations using
all or part of one or multiple contig-
uous 125 kHz channels shall comply
with paragraph (j) of this section. How-
ever, should harmful interference occur
as a result of emissions outside the as-
signed channel, additional attenuation
may be required; and

(6) The response stations transmit-
ting simultaneously at any time within
any given region of the response serv-
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ice area utilized for purposes of ana-
lyzing the potential for interference by
response stations shall conform to the
numerical limits for each class of re-
sponse station proposed in the applica-
tion for the response station hub li-
cense. Notwithstanding the foregoing,
the licensee of a response station hub
license may alter the number of re-
sponse stations of any class operated
simultaneously in a given region, with-
out prior Commission authorization,
provided that the licensee:

(i) First notifies the Commission of
the altered number of response stations
of such class(es) to be operated simul-
taneously in such region, and certifies
in that notification that it has com-
plied with the requirements of para-
graphs (g)(6)(ii) and (iii) of this section;
and

(i) Provides ITS with a copy of such
notification and with an analysis es-
tablishing that such alteration will not
result in any increase in interference
to the protected service area or pro-
tected receive sites of any existing or
previously-proposed, cochannel or adja-
cent channel MDS or ITFS station or
booster station, to the protected serv-
ice area of any MDS Basic Trading
Area or Partitioned Service Area li-
censee entitled to protection pursuant
to paragraph (d)(3) of this section, or to
any existing or previously-proposed,
cochannel or adjacent channel response
station hub, or response station under
§21.940 or §74.940 of this chapter; or
that the applicant for or licensee of
such facility has consented to such in-
terference; and

(iii) Serves a copy of such notifica-
tion and analysis upon each party enti-
tled to be served pursuant to paragraph
(d)(4) of this section; and

(iv) Submits to the Commission, only
upon Commission staff request, dupli-
cates of the submissions required by
paragraph (g)(6)(ii) of this section; and

(7) Where an application is granted
under this section, if a facility oper-
ated pursuant to that grant causes
harmful, unauthorized interference to
any cochannel or adjacent channel fa-
cility, it must promptly remedy the in-
terference or immediately cease oper-
ations of the interfering facility, re-
gardless of whether any petitions to
deny or for other relief were filed
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against the application during the ap-
plication process. The burden of prov-
ing that a facility operated under this
section is not causing harmful, unau-
thorized interference lies on the li-
censee of the alleged interfering facil-
ity, following the filing of a docu-
mented complaint of interference by an
affected party; and

(8) In the event any MDS or ITFS re-
ceive site suffers interference due to
block downconverter overload, the li-
censee of each response station hub
with a response service area within five
miles of such receive site shall cooper-
ate in good faith to expeditiously iden-
tify the source of the interference.
Each licensee of a response station hub
with an associated response station
contributing to such interference shall
bear the joint and several obligation to
promptly remedy all interference re-
sulting from block downconverter over-
load at any ITFS receive site reg-
istered prior to the submission of the
application for the response station
hub license or at any receive site with-
in an MDS or ITFS protected service
area applied for prior to the submission
of the application for the response sta-
tion hub license, regardless of whether
the receive site suffering the inter-
ference was constructed prior to or
after the construction of the response
station(s) causing the downconverter
overload; provided, however, that the
licensee of the registered ITFS receive
site or the MDS or ITFS protected
service area must cooperate fully and
in good faith with efforts by the re-
sponse station hub licensee to prevent
interference before constructing re-
sponse stations and/or to remedy inter-
ference that may occur. In the event
that more than one response station
hub licensee contributes to block
downconverter interference at a MDS
or ITFS receive site, the licensees of
the contributing response station hubs
shall cooperate in good faith to remedy
promptly the interference.

(h) Applicants must comply with part
17 of this chapter concerning notifica-
tion to the Federal Aviation Adminis-
tration of proposed antenna construc-
tion or alteration.

(i) Response station hubs shall be
protected from cochannel and adjacent
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channel interference in accordance
with the following criteria:

(1) An applicant for any new or modi-
fied MDS or ITFS station (including
any high-power booster station or re-
sponse station hub) shall be required to
demonstrate interference protection to
a response station hub within 160.94 km
(100 miles) of the proposed facilities. In
lieu of the interference protection re-
quirements set forth in §§21.902(b)(3)
through (b)(5), 21.938(b)(1) and (2) and
(c), and 74.903 of this chapter, such
demonstration shall establish that the
proposed facility will not increase the
effective power flux density of the
undesired signals generated by the pro-
posed facility and any associated main
stations, booster stations or response
stations at the response station hub
antenna for any sector. In lieu of the
foregoing, an applicant for a new MDS
or ITFS main station license or for a
new or modified response station hub
or booster license may demonstrate
that the facility will not increase the
noise floor at a reception antenna of
the response station hub by more than
1 dB for cochannel signals and 45 dB for
adjacent channel signals, provided
that:

(i) The entity submitting the applica-
tion may only invoke this alternative
once per response station hub reception
sector; or

(ii) The licensee of the affected re-
sponse station hub may consent to re-
ceive a certain amount of interference
at its hub.

(2) Commencing upon the filing of an
application for an MDS response sta-
tion hub license and until such time as
the application is dismissed or denied
or, if the application is granted, a cer-
tification of completion of construc-
tion is filed, the MDS station whose
channels are being utilized shall be en-
titled both to interference protection
pursuant to 8§21.902(b)(3) through
(b)(5), 21.938(b)(1) and (2) and (c), and
74.903 of this chapter, and to protection
of the response station hub pursuant to
the preceding paragraph. Unless the ap-
plication for the response station hub
license specifies that the same fre-
quencies also will be employed for dig-
ital and/or analog point-to-multipoint
transmissions by MDS stations and/or
MDS booster stations, upon the filing
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of a certification of completion of con-
struction of an MDS response station
hub where the channels of an MDS sta-
tion are being utilized as response sta-
tion transmit frequencies, the MDS
station whose channels are being uti-
lized for response station transmissions
shall no longer be entitled to inter-
ference protection pursuant to
§§21.902(b)(3) through (b)(5), 21.938(b)(1)
and (2) and (c), and 74.903 of this chap-
ter within the response service area
with regard to any portion of any 6
MHz channel employed solely for re-
sponse station communications. Upon
the certification of completion of con-
struction of an MDS response station
hub where the channels of an MDS sta-
tion are being utilized for response sta-
tion transmissions and the application
for the response station hub license
specifies that the same frequencies will
be employed for point-to-multipoint
transmissions, the MDS station whose
channels are being utilized shall be en-
titled both to interference protection
pursuant to 8§21.902(b)(3) through
(b)(5), 21.938(b)(1) and (2) and (c), and
74.903 of this chapter, and to protection
of the response station hub pursuant to
the preceding provisions of this para-
graph.

() 125 kHz wide response channels
shall be subject to the following re-
quirements: The 125 kHz wide channel
shall be centered at the assigned fre-
quency. If amplitude modulation is
used, the carrier shall not be modu-
lated in excess of 100%. If frequency
modulation is used, the deviation shall
not exceed 25 kHz. Any emissions out-
side the channel shall be attenuated at
the channel edges at least 35 dB below
peak output power when analog modu-
lation is employed or 35 dB below li-
censed average output power when dig-
ital modulation is employed (or, when
subchannels are wused, the appro-
priately adjusted value based upon the
ratio of the channel-to-subchannel
bandwidths). Any emissions more than
125 kHz from either channel edge, in-
cluding harmonics, shall be attenuated
at least 60 dB below peak output power
when analog modulation is employed,
or at least 60 dB below licensed average
output power when digital modulation
is employed (or, when subchannels are
used, the appropriately adjusted value
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based upon the ratio of the channel-to-
subchannel bandwidths). Notwith-
standing the foregoing, in situations
where adjacent channel licensees joint-
ly transmit over more than one contig-
uous channel utilizing digital modula-
tion, the maximum out-of-band power
shall be attenuated at the edges of
those combined channels at least 35 dB
relative to the licensed average power
level of each channel. Emissions more
than 125 kHz from either edge of the
combined channels, including
harmonics, shall be attenuated at least
60 dB below peak analog power or aver-
age digital power of each channel, as
appropriate.

(k) A response station may be oper-
ated unattended. The overall perform-
ance of the response station trans-
mitter shall be checked by the hub li-
censee as often as necessary to ensure
that it is functioning in accordance
with the requirements of the Commis-
sion’s rules. The licensee of a response
station hub is responsible for the prop-
er operation of all associated response
stations and must have reasonable and
timely access to all associated re-
sponse station transmitters. Response
stations shall be installed and main-
tained by the licensee of the associated
hub station, or the licensee’s employ-
ees or agents, and protected in such
manner as to prevent tampering or op-
eration by unauthorized persons. No re-
sponse hub may lawfully communicate
with any response station which has
not been installed by an authorized
person, and each response station hub
licensee is responsible for maintaining,
and making available to the Commis-
sion upon request, a list containing the
customer name and site location
(street address and latitude/longitude
to the nearest second) of each associ-
ated response station, plus the tech-
nical parameters (e.g., EIRP, emission,
bandwidth, and antenna pattern,
height, orientation and polarization)
pertinent to each specific response sta-
tion.

() The transmitting apparatus em-
ployed at MDS response stations shall
have received type certification.

(m) An MDS response station shall be
operated only when engaged in commu-
nication with its associated MDS re-
sponse station hub or MDS station, or
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for necessary equipment or system
tests and adjustments. Radiation of an
unmodulated carrier and other unnec-
essary transmissions are forbidden.

(n) At least 20 days prior to the acti-
vation of a response station trans-
mitter located within a radius of 1960
feet of a registered or previously-ap-
plied-for ITFS receive site, the re-
sponse station hub licensee must no-
tify, by certified mail, the licensee of
the ITFS site of the intention to acti-
vate the response station. The notifica-
tion must contain the street address
and geographic coordinates (to the
nearest second) of the response station,
a specification of the station’s EIRP,
antenna pattern/orientation/height
AMSL, channel(s) to be used, as well as
the name and telephone number of a
contact person who will be responsible
for coordinating the resolution of any
interference problems.

(0) Interference calculations shall be
performed in accordance with Appendix
D to the Report and Order in MM Dock-
et No. 97-217, FCC 98-231, ‘‘Methods for
Predicting Interference From Response
Station Transmitters and To Response
Station Hubs and for Supplying Data
on Response Station Systems.” Com-
pliance with the out-of-band emissions
limitations shall be established in ac-
cordance with §21.908(e).

[63 FR 65105, Nov. 25, 1998; 64 FR 4054, Jan. 27,
1999]

EFFECTIVE DATE NOTE: At 63 FR 65105, Nov.
25, 1998, §21.909 was revised. Paragraphs (c),
(d), (M), (9)(6), (h), (i), (k), and (n) contain in-
formation and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget. The text of paragraph (c) in ef-
fect until OMB clearance is obtained is set
forth as follows:

§21.909 MDS response stations.

* * * * *

(c) The response channels associated with
channels E3, E4, F3, F4, H1, H2, and H3 are
allocated to the private operational-fixed
service (part 94 of this chapter).
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§21.910 Special procedures for dis-
continuance, reduction or impair-
ment of service by common carrier
licensees.

Any licensee who has elected com-
mon carrier status and who seeks to
discontinue service on a common car-
rier basis and instead provide service
on a non-common carrier basis, or who
otherwise intends to reduce or impair
service, shall be subject to the fol-
lowing procedures:

(@) The carrier shall notify all af-
fected customers of the planned dis-
continuance, reduction or impairment.
Notice shall be in writing to each af-
fected customer unless the Commission
authorizes in advance, for good cause
shown, another form of notice. Notice
shall include the following:

(1) Name and address of carrier; and

(2) Date of planned service dis-
continuance, reduction or impairment;
and

(3) Points or geographic areas of serv-
ice affected; and

(4) How many and which channels are
affected; and

(5) The following statement:

The FCC normally will authorize this pro-
posed discontinuance of service (or reduction
or impairment) unless it is shown that end-
users will be affected adversely thereby. Af-
fected customers wishing to object should
file objections within 45 days after receipt of
this notification, and address them to the
Video Services Division, Federal Commu-
nications Commission, Washington, DC 20554,
referencing the §21.910 Application of (car-
rier’s name). Comments should include spe-
cific information about the impact of this
proposed discontinuance (or reduction or im-
pairment) upon end-users, including any in-
ability by the customer to acquire reason-
able substitute service from another pro-
vider. The affected customer must state that
it has provided a copy of the objection to the
carrier seeking discontinuance.

(b) The carrier shall file with this
Commission, on or after the date on
which notice has been given to all af-
fected customers, an application which
shall contain the following:

(1) Caption—‘*Section 21.910 Applica-
tion”’;

(2) Information listed in §21.901(a) (1)
through (4) above;
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(3) Brief description of the dates and
methods of notice of all affected cus-
tomers;

(4) A statement of whether any cus-
tomer has opposed the notice; and

(5) Any other information the Com-
mission may require.

(c) The application to discontinue,
reduce or impair service shall be auto-
matically granted on the 76th day after
its filing with the Commission without
any Commission notification to the ap-
plicant unless an objection has been
filed or the Commission has notified
the applicant that the grant will not be
automatically effective.

(d) The provisions of this section
shall not apply to licensees authorized
by the Commission to alternate, with-
out further authorization required, be-
tween rendering service on a common
carrier and non-common carrier basis.

[52 FR 27557, July 22, 1987, as amended at 63
FR 65109, Nov. 25, 1998]

§21.911 Annual reports.

(@) No later than March 1 of each
year for the preceding calendar year,
each licensee in the Multipoint Dis-
tribution Service shall file with the
Commission two copies of a report
which must include the following:

(1) Name and address of licensee;

(2) Station(s) call letters and primary
geographic service area(s);

(3) The following statistical informa-
tion, preferably in tabular form, for the
licensee’s station (and each channel
thereof);

(i) The total number of separate sub-
scribers served during the calendar
year;

(ii) The total hours of transmission
service rendered during the calendar
year to all subscribers;

(iii) The total hours of transmission
service rendered during the calendar
year in the following categories: enter-
tainment, education and training, pub-
lic service, data transmission, and
other services;

(iv) A list of each period of time dur-
ing the calendar year in which a sta-
tion was not operational due to re-
moval or alteration of equipment or fa-
cilities; and

(v) A list of each period of time dur-
ing the calendar year in which the sta-
tion rendered no service as authorized,
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if the time period was a consecutive pe-
riod longer than 48 hours.

(b) The licensee, by an appropriate
corporate officer, controlling partner,
or individual proprietor, must certify
this report as to the accuracy and com-
pleteness of the information contained
therein.

(c) A copy of each year’s report shall
be retained in the principal office of
the licensee and shall be readily avail-
able to the public for reference and in-
spection.

[55 FR 46011, Oct. 31, 1990]

§21.912
gibility requirements
cable cross-ownership.

(a) Nothwithstanding the provisions
of §21.900 of this part, initial or modi-
fied authorizations for stations in the
2150-2162 MHz and 2596-2680 MHz fre-
quency bands may not be granted to a
cable operator if a portion of the
Multipoint Distribution Service (MDS)
station’s protected services area is
within the portion of the franchise area
actually served by the cable operator’s
cable system. No cable operator may
acquire such authorization either di-
rectly, or indirectly through an affil-
iate owned operated, or controlled by
or under common control with a cable
operator.

(b) No licensee of a station in this
service may lease transmission time or
capacity to a cable operator either di-
rectly, or indirectly through an affil-
iate owned, operated, controlled by, or
under common control with a cable op-
erator, if a portion of the Multipoint
Distribution Service (MDS) station’s
protected services area is within the
portion of the franchise area actually
served by the cable operator’s cable
system.

(c) Applications for new stations, sta-
tion modifications, assignments or
transfers of control by cable operators
of stations in the 2150-2162 MHz and
2596-2680 MHz frequency bands shall in-
clude a showing that no portion of the
protected service area of the MDS sta-
tion is within the portion of the fran-
chise area actually served by the cable
operator’s cable system, or of any enti-
ty indirectly affiliated, owned, oper-
ated, controlled by, or under common
control with the cable operator.

Cable television company eli-
and MDS/
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NoTE 1: In applying the provisions of this
section, ownership and other interests in
MDS licensees or cable television systems
will be attributed to their holders and
deemed cognizable pursuant to the following
criteria:

(a) Except as otherwise provided herein,
partnership and direct ownership interests
and any voting stock interest amounting to
5% or more of the outstanding voting stock
of a corporate MDS licensee or cable tele-
vision system will be cognizable;

(b) No minority voting stock interest will
be cognizable if there is a single holder of
more than 50% of the outstanding voting
stock of the corporate MDS licensee or cable
television system in which the minority in-
terest is held;

(c) Investment companies, as defined in 15
U.S.C. 80a-3, insurance companies and banks
holding stock through their trust depart-
ments in trust accounts will be considered to
have a cognizable interest only if they hold
20% or more of the outstanding voting stock
of a corporate MDS licensee or cable tele-
vision system, or if any of the officers or di-
rectors of the MDS licensee or cable tele-
vision system are representatives of the in-
vestment company, insurance company or
bank concerned. Holdings by a bank or insur-
ance company will be aggregated if the bank
or insurance company has any right to deter-
mine how the stock will be voted. Holdings
by investment companies will be aggregated
if under common management.

(d) Attribution of ownership interests in an
MDS licensee or cable television system that
are held indirectly by any party through one
or more intervening corporations will be de-
termined by successive multiplication of the
ownership percentages for each link in the
vertical ownership chain and application of
the relevant attribution benchmark to the
resulting product, except that wherever the
ownership percentage for any link in the
chain exceeds 50%, it shall not be included
for purposes of this multiplication. [For ex-
ample, if A owns 10% of company X, which
owns 60% of company Y, which owns 25% of
“Licensee,” then X’s interest in ‘“Licensee”’
would be 25% (the same as Y'’s interest since
X’s interest in Y exceeds 50%), and A’s inter-
est in ‘“‘Licensee’” would be 2.5% (0.1 x 0.25).
Under the 5% attribution benchmark, X’s in-
terest in ‘“‘Licensee’” would be cognizable,
while A’s interest would not be cognizable.]

(e) Voting stock interests held in trust
shall be attributed to any person who holds
or shares the power to vote such stock, to
any person who has the sole power to sell
such stock, and to any person who has the
right to revoke the trust at will or to replace
the trustee at will. If the trustee has a famil-
ial, personal or extra-trust business relation-
ship to the grantor or the beneficiary, the
grantor or beneficiary, as appropriate, will
be attributed with the stock interests held in
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trust. An otherwise qualified trust will be in-
effective to insulate the grantor or bene-
ficiary from attribution with the trust’s as-
sets unless all voting stock interests held by
the grantor or beneficiary in the relevant
MDS licensee or cable television system are
subject to said trust.

(f) Subject to paragraph (j) of this Note,
holders of non-voting stock shall not be at-
tributed an interest in the issuing entity.
Subject to paragraph (J) of this Note, holders
of debt and instruments such as warrants,
convertible debentures, options or other non-
voting interests with rights of conversion to
voting interests shall not be attributed un-
less and until conversion is effected.

(@)(1) A limited partnership interest shall
be attributed to a limited partner unless
that partner is not materially involved, di-
rectly or indirectly, in the management or
operation of the MDS or cable television ac-
tivities of the partnership and the licensee or
system so certifies. An interest in a Limited
Liability Company (““LLC’) or Registered
Limited Liability Partnership (‘“‘RLLP”)
shall be attributed to the interest holder un-
less that interest holder is not materially in-
volved, directly or indirectly, in the manage-
ment or operation of the MDS or cable tele-
vision activities of the partnership and the
licensee or system so certifies.

(2) In order for a licensee or system that is
a limited partnership to make the certifi-
cation set forth in paragraph (g)(1) of this
NOTE, it must verify that the partnership
agreement or certificate of limited partner-
ship, with respect to the particular limited
partner exempt from attribution, establishes
that the exempt limited partner has no ma-
terial involvement, directly or indirectly, in
the management or operation of the MDS or
cable television activities of the partnership.
In order for a licensee or system that is an
LLC or RLLP to make the certification set
forth in paragraph (g)(2) of this NOTE, it
must verify that the organizational docu-
ment, with respect to the particular interest
holder exempt from attribution, establishes
that the exempt interest holder has no mate-
rial involvement, directly or indirectly, in
the management or operation of the MDS or
cable television activities of the LLC or
RLLP. The criteria which would assume ade-
quate insulation for purposes of this certifi-
cation are described in the Memorandum
Opinion and Order in MM Docket No. 83-46,
50 FR 27438, July 3, 1985, as modified on re-
consideration in the Memorandum Opinion
and Order in MM Docket No. 83-46, 52 FR
1630, January 15, 1987. Irrespective of the
terms of the certificate of limited partner-
ship or partnership agreement, or other or-
ganizational document in the case of an LLC
or RLLP, however, no such certification
shall be made if the individual or entity
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making the certification has actual knowl-
edge of any material involvement of the lim-
ited partners, or other interest holders in the
case of an LLC or RLLP, in the management
or operation of the MDS or cable television
businesses of the partnership or LLC or
RLLP.

(3) In the case of an LLC or RLLP, the li-
censee or system seeking installation shall
certify, in addition, that the relevant state
statute authorizing LLCs permits an LLC
member to insulate itself as required by our
criteria.

(h) Officers and directors of an MDS li-
censee or cable television system are consid-
ered to have a cognizable interest in the en-
tity with which they are so associated. If
any such entity engages in businesses in ad-
dition to its primary business of MDS or
cable television service, it may request the
Commission to waive attribution for any of-
ficer or director whose duties and respon-
sibilities are wholly unrelated to its primary
business. The officers and directors of a par-
ent company of an MDS licensee or cable tel-
evision system, with an attributable interest
in any such subsidiary entity, shall be
deemed to have a cognizable interest in the
subsidiary unless the duties and responsibil-
ities of the officer or director involved are
wholly unrelated to the MDS licensee or
cable television system subsidiary, and a
statement properly documenting this fact is
submitted to the Commission. [This state-
ment may be included on the Licensee Quali-
fication Report.] The officers and directors
of a sister corporation of an MDS licensee or
cable television system shall not be attrib-
uted with ownership of these entities by vir-
tue of such status.

(i) Discrete ownership interests will be ag-
gregated in determining whether or not an
interest is cognizable under this section. An
individual or entity will be deemed to have a
cognizable investment if:

(1) The sum of the interests held by or
through “‘passive investors” is equal to or
exceeds 20 percent; or

(2) The sum of the interests other than
those held by or through “‘passive investors™
is equal to or exceeds 5 percent; or

(3) The sum of the interests computed
under paragraph (i)(1) of this NoTE plus the
sum of the interests computed under para-
graph (i)(2) of this NOTE is equal to or ex-
ceeds 20 percent.

(J) Notwithstanding paragraphs (b), (f), and
(g) of this NOTE, the holder of an equity or
debt interest or interests in an MDS licensee
or cable television system subject to the
MDS/cable cross-ownership rule (“interest
holder’’) shall have that interest attributed
if:

(1) the equity (including all stockholdings,
whether voting or nonvoting, common or
preferred) and debt interest or interests, in
the aggregate, exceed 33 percent of the total
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asset value (all equity plus all debt) of that
MDS licensee or cable television system; and

(2) the interest holder also holds an inter-
est in an MDS licensee or cable television
system that is attributable under paragraphs
of this NOTE other than this paragraph (j)
and which operates in any portion of the
franchise area served by that cable opera-
tor’s cable system.

(k) The term ‘‘area served by a cable sys-
tem’ means any area actually passed by the
cable operator’s cable system and which can
be connected for a standard connection fee.

(I) As used in this section ‘‘cable operator’’
shall have the same definition as in §76.5 of
this chapter.

NOTE 2: The Commission will entertain re-
quests to waive the restrictions in paragraph
(a) of this section where necessary to ensure
that all significant portions of the franchise
area are able to obtain multichannel video
service. Such waiver requests should be filed
in accordance with special relief procedures
set forth in §76.7.

(d) The provisions of paragraphs (a)
through (c) of this section will not
apply to one MDS or MMDS channel
used to provide locally-produced pro-
gramming to cable headends. Locally-
produced programming is programming
produced in or near the cable opera-
tor’s franchise area and not broadcast
on a television station available within
that franchise area. A cable operator
will be permitted one MDS channel in
an MMDS protected service area for
this purpose, and no more than one
MDS channel in an MMDS protected
service area may be used by a cable tel-
evision company or its affiliate or les-
sor pursuant to this paragraph. The li-
censee for a cable operator providing
local programming pursuant to a lease
must include in a notice filed with the
Common Carrier Bureau a cover letter
explicitly identifying itself or its lessee
as a local cable operator and stating
that the lease was executed to facili-
tate the provision of local program-
ming. The first application or the first
lease notification in an area filed with
the Commission will be entitled to the
exemption. The limitations on one
MDS channel per party and per area in-
clude any cable/MDS operations grand-
fathered pursuant to paragraph (f) of
this section or cable/ITFS operations
grandfathered pursuant to §74.931(e) of
this chapter.! The cable operator must
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demonstrate in its MDS/MMDS appli-
cation that the proposed local pro-
gramming will be provided within one
year from the date its application is
granted. Local programming service
pursuant to a lease must be provided
within one year of the date of the lease
or one year of grant of the licensee’s
application for the leased channel,
whichever is later. If an MDS license
for these purposes is granted and the
programming is subsequently discon-
tinued, the license will be automati-
cally forfeited the day after local pro-
gramming service is discontinued.

(e) Applications filed by cable tele-
vision companies, or affiliates, for
MDS channels prior to February 8, 1990,
will not be subject to the prohibitions
of this section. Applications filed on
February 8, 1990, or thereafter will be
returned. Lease arrangements between
cable and MDS entities for which a
lease or a firm agreement was signed
prior to February 8, 1990, will also not
be subject to the prohibitions of this
section. Leases between cable tele-
vision companies, or affiliates, and
MDS/MMDS station licensees, condi-
tional licensees, or applicansts exe-
cuted on February 8, 1990, or there-
after, are invalid.

(1) Applications filed by cable opera-
tors, or affiliates, for MMDS channels
prior to February 8, 1990, will not be
subject to the prohibitions of this sec-
tion. Except as provided in paragraph
(e)(2) below, applications filed on Feb-
ruary 8, 1990, or thereafter will be re-
turned. Lease arrangements between
cable and MDS entities for which a
lease or a firm agreement was signed
prior to February 8, 1990, will also not
be subject to the prohibitions of this
section. Except as provided in para-
graph (e)(2) below, leases between cable
operators, or affiliates, and MDS/
MMDS station licensees, conditional li-
censees, or applicants executed on or
before February 8, 1990, or thereafter
are invalid.

(2) Applications filed by cable opera-
tors, or affiliates for MDS channels
after February 8, 1990, and prior to Oc-
tober 5, 1992, will not be subject to the
prohibition of this section, if, pursuant
to the then existing overbuild or rural
exceptions, the applications were al-
lowed under the then existing cable/
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MMDs cross-ownership prohibitions.
Lease arrangements between cable op-
erators and MDS entities for which a
lease or firm agreement was signed
after February 8, 1990, and prior to Oc-
tober 5, 1992, will not be subject to the
prohibitions of this section, if, pursu-
ant to the then existing rural and over-
build exceptions, the lease arrange-
ments were allowed.

(3) The Ilimitations on cable tele-
vision ownership in this section do not
apply to any cable operator in any
franchise area in which a cable oper-
ator is subject to effective competition
as determined under section 623(1) of
the Communications Act.

(f) Interested persons may file a peti-
tion to deny an application filed pursu-
ant to paragraph (d) of this section
within 30 days after the Commission
gives public notice that the application
or petition has been filed. Petitions
must be served upon the applicant, and
must contain a complete and detailed
showing, supported by affidavit, of any
facts or considerations relied upon. The
applicant may file an opposition to the
petition to deny within 30 days after
the filing of the petition, and must
serve copies upon all persons who have
filed petitions to deny. The Commis-
sion, after consideration of the plead-
ings, will determine whether the public
interest, convenience and necessity
would be served by the grant or denial
of the application, in whole or in part.
The Commission may specify other
procedures, such as oral argument, evi-
dentiary hearing or further written
submission directed to particular as-
pects, as it deems appropriate.

NOTES: In these grandfathered situa-
tions, we will consider granting waiv-
ers to permit the use of a second MDS
channel for the delivery of locally pro-
duced programming. Because allo-
cating a second channel to this use
would further reduce the channel ca-
pacity available for wireless cable serv-
ice, we will require an applicant for the
second channel to demonstrate, at a
minimum, that it is ready and able to
provide additional locally produced
programming to area cable systems,
and that no other practical means of
delivering the programming are avail-
able to it. In considering requests for
waiver, we will also take into account
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the competitive environment for the
production and delivery of locally pro-
duced programming in the relevant
markets.

[55 FR 46011, Oct. 31, 1990, as amended at 56
FR 57818, Nov. 14, 1991; 58 FR 42018, Aug. 6,
1993; 58 FR 45064, Aug. 26, 1993; 61 FR 15387,
Apr. 8, 1996; 64 FR 50644, Sept. 17, 1999]

EFFECTIVE DATE NOTE: At 64 FR 50644,
Sept. 17, 1999, §21.912 was amended by revis-
ing Note 1, effective Nov. 16, 1999. For the
convenience of the user, the superseded text
is set forth as follows:

§21.912 Cable television company eligibility
requirements.

* * * * *

NoTE 1: (A) In applying the provisions of
this section an attributable ownership inter-
est shall be defined by reference to the defi-
nitions contained in the notes to §76.501, pro-
vided however, that:

(i) The single majority shareholder provi-
sions of Note 2(b) to §76.501 and the limited
partner insulation provisions of Note 2(g) to
§76.501 shall not apply; and

(ii) The provisions of Note 2(a) to §76.501
regarding five (5) percent interests shall in-
clude all voting or nonvoting stock or lim-
ited partnership equity interests of five (5)
percent or more.

(B) The term ‘‘area served by a cable sys-
tem’”’ means any area actually passed by the
cable operator’s cable system and which can
be connected for a standard connection fee.

(C) As used in this section ‘‘cable oper-
ator” shall have the same definition as in
§76.5.

* * * *

§21.913 Signal booster stations.

(@) An MDS booster station may
reuse channels to repeat the signals of
MDS stations or to originate signals on
MDS channels. The aggregate power
flux density generated by an MDS sta-
tion and all associated signal booster
stations and all simultaneously oper-
ating cochannel response stations may
not exceed —73 dBW/m2 (or, when sub-
channels or 125 kHz channels are used,
the appropriately adjusted value based
upon the ratio of the channel-to-sub-
channel or 125 kHz bandwidths) at or
beyond the boundary of the protected
service area, as defined in 8§§21.902(d)
and 21.933, of the main MDS station
whose channels are being reused, as
measured at locations for which there
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is an unobstructed signal path, unless
the consent of the affected cochannel
licensee is obtained.

(b) An MDS licensee or conditional
licensee who is a response station hub
licensee, conditional licensee or appli-
cant may secure a license for an MDS
signal booster station that has a max-
imum power level in excess of —9 dBW
EIRP (or, when subchannels or super-
channels, or 125 kHz channels, are used,
the appropriately adjusted value based
upon the ratio of 6 MHz to the sub-
channel or superchannel, or 125 kHz,
bandwidth) and that employs only dig-
ital modulation with uniform power
spectral density in accordance with the
Commission’s Declaratory Ruling and
Order, 11 FCC Rcd 18839 (1996) (a ‘‘high-
power MDS signal booster station”).
The applicant for a high-power MDS
signal booster station shall file FCC
Form 331 with Mellon Bank, and cer-
tify on that form that the applicant
has complied with the additional re-
quirements of paragraph (b) of this sec-
tion. Failure to certify compliance and
to comply completely with the fol-
lowing requirements of paragraph (b) of
this section shall result in dismissal of
the application or revocation of the
high-power MDS signal booster station
license, and may result in imposition
of a monetary forfeiture. The applicant
for a high-power MDS signal booster
station additionally is required to sub-

mit to International Transcription
Services, Inc., 1231 20th Street, N.W.,
Washington, DC 20036, both in hard

copy, and on a 3.5" computer diskette
in ASCII, and likewise to submit to the
Commission, only upon Commission
staff request, duplicates of the Form
331 filed with Mellon Bank, and the fol-
lowing information:

(1) A demonstration that the pro-
posed signal booster station site is
within the protected service area, as
defined in 8§21.902(d) and 21.933, of the
MDS station whose channels are to be
reused; and

(2) A study which demonstrates that
the aggregate power flux density of the
MDS station and all associated booster
stations and simultaneously operating
cochannel response stations licensed to
or applied for by the applicant, meas-
ured at or beyond the boundary of the
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protected service area of the MDS sta-
tion whose channels are to be reused,
does not exceed —73 dBW/m2 (or, when
subchannels or 125 kHz channels are
used, the appropriately adjusted value
based upon the ratio of the channel-to-
subchannel or 125 kHz bandwidths) at
locations for which there is an unob-
structed signal path, unless the con-
sent of the affected licensees has been
obtained; and

(3) In lieu of the requirements of
§21.902(c) and (i), a study which dem-
onstrates that the proposed booster
station will cause no harmful inter-
ference (as defined in §21.902(f)) to co-
channel and adjacent channel, author-
ized or previously-proposed ITFS and
MDS stations with protected service
area center coordinates as specified in
§21.902(d), to any authorized or pre-
viously-proposed response station hubs,
booster stations or | channel stations
associated with such ITFS and MDS
stations, or to any previously-reg-
istered ITFS receive sites, within 160.94
kilometers (100 miles) of the proposed
booster station’s transmitter site.
Such study shall consider the
undesired signal levels generated by
the proposed signal booster station, the
main station, all other licensed or pre-
viously-proposed associated booster
stations, and all simultaneously oper-
ating cochannel response stations li-
censed to or applied for by the appli-
cant. In the alternative, a statement
from the affected MDS or ITFS Ii-
censee or conditional licensee stating
that it does not object to operation of
the high-power MDS signal booster sta-
tion may be submitted; and

(4) A description of the booster serv-
ice area; and

(5) A demonstration either

(i) That the booster service area is
entirely within the protected service
area to which the licensee of a station
whose channels are being reused is en-
titled by virtue of its being the licensee
of an incumbent MDS station, or by
virtue of its holding a Basic Trading
Area or Partitioned Service Area au-
thorization; or

(ii) That the licensee entitled to any
cochannel protected service area which
is overlapped by the proposed booster
service area has consented to such
overlap; and
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(6) A demonstration that the pro-
posed booster service area can be
served by the proposed booster without
interference; and

(7) A certification that copies of the
materials set forth in paragraph (b) of
this section have been served upon the
licensee or conditional licensee of each
station (including each response sta-
tion hub and booster station) required
to be studied pursuant to paragraph
(b)(3) of this section, and upon any af-
fected holder of a Basic Trading Area
or Partitioned Service Area authoriza-
tion pursuant to paragraph (b)(2) of
this section.

(c) Except as provided in §21.27(d), ap-
plications for high-power MDS signal
booster station licenses may be filed at
any time. Notwithstanding any other
provision of part 21 (including §21.31),
applications for high-power MDS signal
booster station licenses meeting the re-
quirements of paragraph (b) of this sec-
tion shall cut-off applications that are
filed on a subsequent day for facilities
that would cause harmful electro-
magnetic interference to the proposed
booster stations.

(d) Notwithstanding the provisions of
§21.30(a)(4) and except as provided in
§21.27(d), any petition to deny an appli-
cation for a high-power MDS signal
booster station license shall be filed no
later than the sixtieth (60th) day after
the date of public notice announcing
the filing of such application or major
amendment thereto. Notwithstanding
§21.31 and except as provided in
§21.27(d), an application for a high-
power MDS signal booster station li-
cense that meets the requirements of
paragraph (b) of this section shall be
granted on the sixty-first (61st) day
after the Commission shall have given
public notice of the acceptance for fil-
ing of it, or of a major amendment to
it if such major amendment has been
filed, unless prior to such date either a
party in interest timely files a formal
petition to deny or for other relief pur-
suant to §21.30(a), or the Commission
notifies the applicant that its applica-
tion will not be granted. Where an ap-
plication is granted pursuant to the
provisions of this paragraph, the condi-
tional licensee or licensee shall main-
tain a copy of the application at the
MDS booster station until such time as
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the Commission issues a high-power
MDS signal booster station license.

(e) Eligibility for a license for an
MDS signal booster station that has a
maximum power level of —9 dBW EIRP
(or, when subchannels or superchan-
nels, or 125 kHz channels, are used, the
appropriately adjusted value based
upon the ratio of 6 MHz to the sub-
channel or superchannel, or 125 kHz,
bandwidth) (a ‘“‘low-power MDS signal
booster station’’) shall be restricted to
an MDS licensee or conditional li-
censee. A low-power MDS signal boost-
er station may operate only on one or
more MDS channels that are licensed
to the licensee of the MDS booster sta-
tion, but may be operated by a third
party with a fully-executed lease or
consent agreement with the MDS con-
ditional licensee or licensee. An MDS
licensee or conditional licensee may in-
stall and commence operation of a low-
power MDS signal booster station for
the purpose of retransmitting the sig-
nals of the MDS station or for origi-
nating signals. Such installation and
operation shall be subject to the condi-
tion that for sixty (60) days after in-
stallation and commencement of oper-
ation, no objection or petition to deny
is filed by an authorized cochannel or
adjacent channel ITFS or MDS station
with a transmitter within 8.0 Kilo-
meters (5 miles) of the coordinates of
the low-power MDS signal booster sta-
tion. An MDS licensee or conditional
licensee seeking to install a low-power
MDS signal booster station under this
rule must, within 48 hours after instal-
lation, submit FCC Form 331 to the
Commission in Washington, DC, and
submit to International Transcription
Services, Inc., 1231 20th Street, N.W.,
Washington, DC 20036, both in hard
copy, and on a 3.5" computer diskette
in ASCII, duplicates of the Form 331
filed with the Commission, and the fol-
lowing (which also shall be submitted
to the Commission only upon Commis-
sion staff request at any time):

(1) A description of the signal booster
technical specifications (including an
antenna envelope plot or, if the enve-
lope plot is on file with the Commis-
sion, the make and model of the an-
tenna, antenna gain and azimuth), the
coordinates of the booster, the height
of the center of radiation above mean
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sea level, the street address of the sig-
nal booster and a description of the
booster service area; and

(2) A demonstration either

(i) That the booster service area is
entirely within the protected service
area to which each licensee of a station
whose channels are being reused is en-
titled by virtue of its being the licensee
of an incumbent MDS station, or by
virtue of its holding a Basic Trading
Area or Partitioned Service Area au-
thorization; or

(if) That the licensee entitled to any
cochannel protected service area which
is overlapped by the proposed booster
service area has consented to such
overlap; and

(3) A demonstration that the pro-
posed booster service area can be
served by the proposed booster without
interference; and

(4) A certification that no Federal
Aviation Administration determina-
tion of No Hazard to Air Navigation is
required under part 17 of this chapter
or, if such determination is required,
either:

(i) A statement of the FCC Antenna
Structure Registration Number; or

(i) If an FCC Antenna Structure
Registration Number has not been as-
signed for the antenna structure, the
filer must indicate the date the appli-
cation by the antenna structure owner
to register the antenna structure was
filed with the FCC in accordance with
part 17 of this chapter; and

(5) A certification that:

(i) The maximum power level of the
signal booster transmitter does not ex-
ceed —9 dBW EIRP (or, when subchan-
nels or superchannels, or 125 kHz chan-
nels, are used, the appropriately ad-
justed value based upon the ratio of 6
MHz to the subchannel or super-
channel, or 125 kHz, bandwidth); and

(ii) Where the booster is operating on
channel D4, E1, F1, E2, F2, E3, F3, E4,
F4 and/or G1, no registered receiver of
an ITFS E or F channel station, con-
structed prior to May 26, 1983, is lo-
cated within a 1.61 km (1 mile) radius
of the coordinates of the booster, or in
the alternative, that a consent state-
ment has been obtained from the af-
fected ITFS licensee; and

(iii) The applicant has complied with
§1.1307 of this chapter; and
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(iv) Each MDS and/or ITFS station li-
censee (including the licensees of
booster stations and response station
hubs) with protected service areas and/
or registered receivers within a 8 km (5
mile) radius of the coordinates of the
booster has been given notice of its in-
stallation; and

(v) The signal booster site is within
the protected service area of the MDS
station whose channels are to be re-
used; and

(vi) The aggregate power flux density
of the MDS station and all associated
booster stations and simultaneously
operating cochannel response stations
licensed to or applied for by the appli-
cant, measured at or beyond the bound-
ary of the protected service areas of
the MDS stations whose channels are
to be reused, does not exceed —73 dBW/
m2 (or, when subchannels or 125 kHz
channels are used, the appropriately
adjusted value based upon the ratio of
the channel-to-subchannel or 125 kHz
bandwidths) at locations for which
there is an unobstructed signal path,
unless the consent of the affected li-
censees has been obtained; and

(vii) The antenna structure will ex-
tend less than 6.10 meters (20 feet)
above the ground or natural formation
or less than 6.10 meters (20 feet) above
an existing manmade structure (other
than an antenna structure); and

(viii) The MDS conditional licensee
or licensee understands and agrees
that, in the event harmful interference
is claimed by the filing of an objection
or petition to deny, the conditional li-
censee or licensee must terminate op-
eration within two (2) hours of notifi-
cation by the Commission, and must
not recommence operation until re-
ceipt of written authorization to do so
by the Commission.

(f) Commencing upon the filing of an
application for a high-power MDS sig-
nal booster station license and until
such time as the application is dis-
missed or denied or, if the application
is granted, a certification of comple-
tion of construction is filed, an appli-
cant for any new or modified MDS or
ITFS station (including a response sta-
tion hub, high-power booster station,
or | Channels station) shall dem-
onstrate compliance with the inter-
ference protection requirements set
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forth in §§21.902 (b)(3) through (b)(5),
21.938 (b) (1) and (2) and (c), or 74.903 of
this chapter with respect to any pre-
viously-proposed or authorized booster
service area both using the trans-
mission parameters of the high-power
MDS signal booster station (e.g., EIRP,
polarization(s) and antenna height) and
the transmission parameters of the
MDS station whose channels are to be
reused by the high-power MDS signal
booster station. Upon the filing of a
certification of completion of construc-
tion of an MDS booster station applied
for pursuant to paragraph (b) of this
section, or upon the submission of an
MDS booster station notification pur-
suant to paragraph (e) of this section,
the MDS station whose channels are
being reused by the MDS signal booster
shall no longer be entitled to inter-
ference protection pursuant to §§21.902
(b)(3) through (b)(5), 21.938 (b) (1) and (2)
and (c), and 74.903 of this chapter with-
in the booster service area based on the
transmission parameters of the MDS
station whose channels are being re-
used. A booster station shall not be en-
titled to protection from interference
caused by facilities proposed on or
prior to the day the application or no-
tification for the booster station is
filed. A booster station shall not be re-
quired to protect from interference fa-
cilities proposed on or after the day the
application or notification for the
booster station is filed.

(g) Where an application is granted
under paragraph (d) of this section, if a
facility operated pursuant to that
grant causes harmful, unauthorized in-
terference to any cochannel or adja-
cent channel facility, it must promptly
remedy the interference or imme-
diately cease operations of the inter-
fering facility, regardless of whether
any petitions to deny or for other relief
were filed against the application dur-
ing the application process. The burden
of proving that a high-power MDS sig-
nal booster station is not causing
harmful, unauthorized interference lies
on the licensee of the alleged inter-
fering facility, following the filing of a
documented complaint of interference
by an affected party.

(h) In the event any MDS or ITFS re-
ceive site suffers interference due to
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block downconverter overload, the li-
censee of each signal booster station
within five miles of such receive site
shall cooperate in good faith to expedi-
tiously identify the source of the inter-
ference. Each licensee of a signal
booster station contributing to such
interference shall bear the joint and
several obligation to promptly remedy
all interference resulting from block
downconverter overload at any ITFS
receive site registered prior to the sub-
mission of the application or notifica-
tion for the signal booster station or at
any receive site within an MDS or
ITFS protected service area applied for
prior to the submission of the applica-
tion or notification for the signal
booster station, regardless of whether
the receive site suffering the inter-
ference was constructed prior to or
after the construction of the signal
booster station(s) causing the
downconverter overload; provided,
however, that the licensee of the reg-
istered ITFS receive site or the MDS or
ITFS protected service area must co-
operate fully and in good faith with ef-
forts by the signal booster station li-
censee to prevent interference before
constructing the signal booster station
and/or to remedy interference that may
occur. In the event that more than one
signal booster station licensee contrib-
utes to block downconverter inter-
ference at a MDS or ITFS receive site,
the licensees of the contributing signal
booster stations shall cooperate in
good faith to remedy promptly the in-
terference.

[63 FR 65109, Nov. 25, 1998; 64 FR 4054, Jan. 27,
1999]

EFFECTIVE DATE NOTE: At 63 FR 65109, Nov.
25, 1998, §21.913 was revised. Paragraphs (a),
(b), (d), and (e) contain information and rec-
ordkeeping requirements and will not be-
come effective until approval has been given
by the Office of Management and Budget.
The text in effect until OMB clearance is ob-
tained is set forth as follows:

§21.913 Signal booster stations.

(a) Authorizations for Multipoint Distribu-
tion Service (MDS) booster stations may be
granted to an MDS applicant, conditional li-
censee or licensee, to an Instructional Tele-
vision Fixed Service (ITFS) applicant, per-
mittee or licensee, or to a third party with a
fully-executed lease agreement with an MDS
or ITFS applicant, conditional licensee, per-
mittee, or licensee. A signal booster station
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may not extend service beyond the bound-
aries of an MDS station’s protected service
area. No booster station may be authorized
for the retransmission of signals from an
MDS, ITFS, or OFS station without the writ-
ten consent of the licensee of the station
whose signals are retransmitted.

(b) In addition to the other application re-
quirements of this part, each application for
a signal booster station that would re-
transmit an MDS signal must certify that
the proposed booster station site is within
the protected service area, as defined in
§§21.902(d) and 21.933, of the MDS station.

* * *

* *

(d) In addition to the other application re-
quirements of this part, each application for
a signal booster station must state in the ap-
plication that is has prepared a study which
demonstrates that the proposed booster sta-
tion will cause no harmful interference to
co-channel and adjacent-channel existing or
previously-proposed ITFS and MDS stations
with transmitters within 80.5 kilometers (50
miles) of the proposed booster station’s
transmitter site.

(e) In addition to the other application re-
quirements of this part, each application
must include a written consent statement of
the licensee of each MDS, ITFS, and OFS
station whose signal is retransmitted.

§21.914 Mutually-exclusive MDS appli-
cations.

Notwithstanding the provisions of
§21.31 (b)(2)(1) and (ii) of this part, to be
entitled to be included in a random se-
lection process or to comparative con-
sideration with one or more conflicting
applications, an application for fre-
quencies at 2150-2162 MHz, 2596-2644
MHz, 2650-2656 MHz, 2662-2668 MHz, or
2674-2680 MHz must be received by the
Commission in a condition acceptable
for filing on the same calendar day as
the first of the conflicting applications
is received by the Commission in a con-
dition acceptable for filing.

[55 FR 46012, Oct. 31, 1990, as amended at 56
FR 57819, Nov. 14, 1991]

§21.915 Omne-to-a-market requirement.

Each applicant may file only a single
Multipoint Distribution Service appli-
cation for the same channel or channel
group in each area. The stockholders,
partners, owners, trustees, bene-
ficiaries, officers, directors, or any
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other person or entity holding, directly
or indirectly, any interest in one appli-
cant or application for an area and
channel or channel group, must not
have any interest, directly or indi-
rectly, in another applicant or applica-
tion for that same area and channel or
channel group.

[58 FR 11799, Mar. 1, 1993]

§21.920 Applicability of cable tele-
vision EEO requirements to MDS
and MMDS facilities.

Notwithstanding other EEO provi-

sions within §1.815 of this chapter and
§21.307, an entity that uses an owned or
leased MDS, MMDS and/or ITFS facil-
ity to provide more than one channel
of video programming directly to the
public must comply with the equal em-
ployment opportunity requirements set
forth in part 76, subpart E of this chap-
ter, if such entity exercises control (as
defined in part 76, subpart E of this
chapter) over the video programming it
distributes.

[58 FR 42249, Aug. 9, 1993]

§21.921 Basis and purpose for elec-
tronic filing and competitive bid-
ding process.

(a) Basis. The rules for competitive
biding procedures for the Multipoint
Distribution Service (MDS) in this part
are promulgated under the provisions
of the Communications Act of 1934, as
amended, which vests authority in the
Federal Communications Commission
to regulate radio transmission and to
issue licenses for radio stations, and
§309(j) of the Act, which vests author-
ity in the Commission to conduct com-
petitive bidding.

(b) Purpose. This part states the con-
ditions under which portions of the
radio spectrum are made available and
licensed for Multipoint Distribution
Service via the competitive bidding
procedures.

(c) Scope. The rules in this part apply
only to authorizations and station li-
censes granted under the competitive
bidding procedures of this section. This
subpart contains some of the proce-
dures and requirements for the
issuance of authorizations to construct
and operate multipoint distribution
services. One also should consult part
1, subpart Q of the Commission’s rules,
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§§21.1 through 21.406 and 21.900 through
21.920 of this part, and other Commis-
sion rules of importance with respect
to the licensing and operation of MDS
stations.

[60 FR 36554, July 17, 1995]

§21.922 Authorized frequencies.

The frequencies in the MDS service
through the competitive bidding proc-
ess are in the frequency allocations
table of §21.901 of this part.

[60 FR 36555, July 17, 1995]

§21.923 Eligibility.

Any individual or entity, other than
those precluded by §§21.4 and 21.912 of
this part, is eligible to receive a Basic
Trading Area (BTA) authorization and
a station license for each individual
MDS station within the BTA. There is
no restriction on the number of BTA
authorizations or MDS station li-
censes, including multiple cochannel
station licenses, sought by or awarded
to a qualified individual or entity.

[60 FR 36555, July 17, 1995]

§21.924 Service areas.

(a) MDS service areas are regional
Basic Trading Areas (BTAs) which are
based on the Rand McNally 1992 Com-
mercial Atlas & Marketing Guide, 123rd
Edition, at pages 38-39. The BTA Map
is available for public inspection at the
public reference room, Multipoint Dis-
tribution Service, Video Services Divi-
sion, Mass Media Bureau, Room 207,
2033 M Street, NW., Washington, DC.

(b) The following additions will be
available for licensing separately as
BTA-like areas: American Samoa;
Guam; Northern Mariana Islands; San
Juan, Puerto Rico; Mayaguez/Agua-
dilla-Ponce, Puerto Rico; and the
United States Virgin Islands.

(c) The area within the boundaries of
a BTA to which a BTA authorization
holder may provide Multipoint Dis-
tribution Service excludes the pro-
tected service areas of any incumbent
MDS stations and previously proposed
and authorized ITFS facilities, includ-
ing registered receive sites.

[60 FR 36555, July 17, 1995, as amended at 60
FR 57367, Nov. 15, 1995]
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§21.925 Applications for BTA author-
izations and MDS station licenses.

(a)(1) An applicant must file a short-
form application and, when necessary,
the short-form application supplement,
identifying each BTA service author-
ization sought.

(2) For purposes of conducting com-
petitive bidding procedures, short-form
applications are considered to be mutu-
ally exclusive with each other if they
were filed for, and specified, the same
BTA service area.

(b) Separate long-form applications
must be filed for each individual MDS
station license sought within the pro-
tected service area of a BTA or PSA,
including:

(1) An application for each E-channel
group, F-channel group, and single H,
1, and 2A channel station license
sought;

(2) An application for each site where
one or more MDS response station hub
license(s) is/are sought, provided that
the technical parameters of each MDS
response station hub are the same;

(3) An application for each site where
one or more MDS booster station(s)
will operate with an EIRP in excess of
-9 dBW (or, when subchannels or
superchannels, or 125 kHz channels, are
used, the appropriately adjusted value
based upon the ratio of 6 MHz to the
subchannel or superchannel, or 125
kHz, bandwidth);

(4) An application for authority to
operate at an MDS station in the area
vacated by an MDS station incumbent
that has forfeited its station license;
and

(5) An application for each ITFS-
channel group station license sought in
accordance with §§74.990 and 74.991 of
this chapter.

(c) The Commission shall grant BTA
authorizations to auction winners as
set forth in §21.958.

(d) No long-form application filed by
the BTA authorization holder will be
accepted prior to completion of the
competitive bidding process and no
long-form application will be granted
until expiration of the 30-day petition
to deny period following the public no-
tice listing of the application as being
accepted for filing

(e) Applicants may use the electronic
filing procedures to file both the
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Multipoint Distribution Service short-
form and long-form applications with
the Commission.

[60 FR 36555, July 17, 1995, as amended at 60
FR 57367, Nov. 15, 1995; 63 FR 65112, Nov. 25,
1998]

§21.926 Amendments to long-form ap-
plications.

(a) A Multipoint Distribution Service
long-form application may be amended
as a matter of right up to the date of
the public notice announcing the appli-
cation has been accepted for filing pro-
vided that:

(1) The proposed amendments do not
amount to more than a pro forma
change of ownership and control;

(2) The Commission has not other-
wise forbidden the amendment of pend-
ing applications.

(b) Requests to amend a long-form
application placed on public notice as
being accepted for filing may be grant-
ed only if a written petition dem-
onstrating good cause is submitted and
properly served on the parties of
record.

[60 FR 36555, July 17, 1995]

§21.927 Sole bidding applicants.

Where the deadline for filing MDS
short-form applications has expired
and a particular BTA service area has
been specified in a single short-form
application only, the applicant shall be
named the auction winner for that
BTA authorization.

[60 FR 36555, July 17, 1995]

§21.928 Acceptability of short-
long-form applications.

The acceptability of short- and long-
form applications will be determined
according to the requirements of
§§21.13, 21.15, 21.20, 21.21 and 21.952.

[60 FR 36555, July 17, 1995]

and

§21.929 Authorization period for sta-
tion licenses.

(a)(1) A BTA authorization will be
granted for a term of ten years, termi-
nating ten years from the date of the
Commission declared bidding closed in
the MDS auction.

(2) A BTA authorization shall auto-
matically terminate without further
notice to the licensee upon expiration
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of the ten-year license term unless
prior thereto an application for re-
newal of such license has been filed
with the Commission.

(b) Notwithstanding §21.45, each new
MDS station licensed within a BTA or
PSA will be granted for a term of ten
years, terminating ten years from the
date the Commission declared bidding
closed in the MDS auction.

[60 FR 36555, July 17, 1995, as amended at 60
FR 57367, Nov. 15, 1995]

§21.930 Five-year build-out require-
ments.

(a)(1) A BTA authorization holder has
a five-year build-out period, beginning
on the date of the grant of the BTA au-
thorization and terminating on the 5th
year anniversary of the grant of the
authorization, within which it may de-
velop and expand MDS station oper-
ations within its service area.

(2) This period is not extended by the
grant of subsequent authorizations
(i.e., grant of a station license or modi-
fication).

(3) Timely certifications of comple-
tion of construction for each MDS sta-
tion within a BTA or partitioned serv-
ice area must be filed upon completion
of construction of a station.

(b) Each BTA authorization holder
has the exclusive right to build, de-
velop, expand and operate MDS sta-
tions within its BTA service area dur-
ing the five-year build-out period. The
Commission will not accept competing
applications for MDS station licenses
within the BTA service area during
this period.

(©)(1) Within five years of the grant
of a BTA authorization, the authoriza-
tion holder must construct MDS sta-
tions to provide signals pursuant to
§21.907 that are capable of reaching at
least two-thirds of the population of
the applicable service area, excluding
the populations within protected serv-
ice areas of incumbent stations.

(2) Sixty days prior to the end of the
five-year build out period, the BTA au-
thorization holder must file with the
Commission proof that demonstrates
the holder has met the requirements of
§21.930(c)(1). The most recent census
figures available from the U.S. Depart-
ment of Commerce, Bureau of Census
prior to the expiration of the author-
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ization holder’s five-year build-out pe-
riod will be used to determine compli-
ance with population-based require-
ments. In no event shall census figures
gathered prior to 1990 be used.

(d)(1) If the Commission finds that
the BTA authorization holder has dem-
onstrated that it has met the require-
ments of §21.930(c)(1), the Commission
will issue a declaration that the holder
has met such requirements.

(2) If the Commission finds that the
BTA authorization holder has not pro-
vided a signal as required in
§21.930(c)(1), the Commission shall par-
tition from the BTA any unserved area,
using county lines as a guide, and shall
re-authorize service to the unserved
area pursuant to the MDS competitive
bidding procedures of this subpart. Ap-
plications for such unserved areas are
not acceptable for filing until a filing
date is announced through a public no-
tice.

(i) The competitive bidding proce-
dures set forth in §§21.950 to 21.961 shall
be followed by applicants seeking au-
thority to provide MDS service to the
unserved partitioned area.

(if) The BTA authorization holder
originally authorized to provide service
is ineligible to participate in the com-
petitive bidding process for the
unserved areas partitioned from its
BTA.

[60 FR 36555, July 17, 1995]

§21.931 Partitioned
(PSAs).

(a)(1) The holder of a BTA authoriza-
tion may enter into contracts with eli-
gible parties to partition any portion
of its service area according to county
boundaries, or according to other geo-
political subdivision boundaries, or
multiple contiguous counties or geo-
political subdivisions within the BTA
service area.

(2)(i) Partitioning contracts must be
filed with the Commission within 30
days of the date that such agreements
are reached.

(if) The contracts must include de-
scriptions of the areas being parti-
tioned and include any documentation
necessary to convey to the Commission
the precise boundaries of the parti-
tioned area.

service areas
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(3) Parties to partitioning contracts
must file concurrently with such con-
tracts one of the following, where ap-
propriate:

(i) An MDS long-form application for
authority to operate a new MDS sta-
tion within the PSA;

(ii) Applications for assignment or
transfer of existing stations with the
PSA; or

(iii) A statement of intention as de-
fined in §21.956(a) along with a com-
pleted FCC Form 430.

(b) The eligibility requirements ap-
plicable to BTA authorization holders
also apply to those individuals and en-
tities seeking PSA authorizations.

(c) Any individual or entity acquiring
the rights to a partitioned area of a
BTA also acquires the rights to any
previously authorized individual sta-
tions located within the partitioned
area that were held by the previous au-
thorization holder, provided that
grantable applications for assignment
and transfer of control, FCC Forms 702
and 704, are filed for existing stations
and that acceptable amendments to
pending long-form applications are
filed. Pending long-form applications
filed by the previous authorization
holder for transmitter sites within the
PSA may also be dismissed without
prejudice at the applicant’s request.

(d) Authorizations for PSAs will be
issued in accordance with §21.958; how-
ever, when individual stations within
an PSA are assigned along with the
partitioned area, the authorization will
be granted concurrently with the grant
of the applications for assignment and
transfer of the existing stations.

(e) Subsequent to issuance of the au-
thorization for a PSA, thee partitioned
area will be treated as a separate pro-
tected service area.

()(1) When any area within a BTA be-
comes a PSA, the remaining counties
and other geopolitical subdivisions
within that BTA will also be subse-
quently treated and classified as a
PSA(S).

(2) At the time a BTA is partitioned,
the Commission shall cancel the BTA
authorization initially issued and issue
a PSA authorization to the former
BTA authorization holder.

(g) The duties and responsibilities
imposed upon BTA authorization hold-
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ers in this part and throughout the
Commission’s rules, such as
§21.930(c)(1), apply to the holders of
PSA authorizations.

(h) The build-out period for PSAs vol-
untarily partitioned shall be the re-
mainder of the five-year build-out pe-
riod applicable to the BTA or PSA
from which the PSA was drawn. For
PSA authorizations issued pursuant to
§21.930(d)(2) and the competitive bid-
ding process, the build-out period is
five years, beginning on the date of the
grant of the PSA authorization. The
requirements of §21.930(c)(1) also apply
to the holders of authorizations for
PSAs.

[60 FR 36556, July 17, 1995]

§21.932 Forfeiture of incumbent MDS
station licenses.

(@) If the license for a incumbent
MDS station is forfeited, absent the fil-
ing and grant of a petition for rein-
statement pursuant to §21.44(b), the
56.33 km (35 mile) protected service
area of the incumbent station shall dis-
solve and the protected service area
shall become part of the BTA or PSA
surrounding it.

(b) If upon forfeiture the protected
service area of a forfeited license ex-
tends across the boundaries of more
than one BTA or PSA, the portions of
the protected service area of the in-
cumbent station shall merge with the
overlapping BTAs or PSAs.

(c) The holder of the authorization
for the BTA or PSA with which the
service area of the forfeited incumbent
station has merged has the exclusive
right to file a long-form application to
operate a station within the merged
area and may modify the locations of
its stations to serve the forfeited area.

[60 FR 36556, July 17, 1995]

§21.933 Protected service areas.

(a) The stations licensed to the hold-
er of a BTA authorization shall have a
protected service area that is cotermi-
nous with the boundaries of that BTA,
subject to the exclusion of the 56.33 km
(35 mile) protected service area of in-
cumbent MDS stations and of pre-
viously proposed and authorized ITFS
facilities within that BTA, even if
these protected service areas extend
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into adjacent BTAs. The protected
service area also includes registered re-
ceive sites.

(b) The stations licensed to the hold-
er of a PSA authorization shall have a
protected service area that is cotermi-
nous with the boundaries of the coun-
ties or other geopolitical subdivisions
comprising the PSA, subject to the ex-
clusion of the 56.33 km (35 mile) pro-
tected service area of incumbent MDS
stations and of previously proposed and
authorized ITFS facilities within that
PSA, even if these protected service
areas extend into adjacent BTAs. The
protected service area also includes
registered receive sites.

[60 FR 57367, Nov. 15, 1995]

§21.934 Assignment or transfer of con-
trol of BTA authorizations.

(a)(1) A BTA or PSA authorization
holder seeking approval for a transfer
of control or assignment of its author-
ization within three years of receiving
such authorization through a competi-
tive bidding procedure must, together
with its application for transfer of con-
trol or assignment, file with the Com-
mission a statement indicating that its
authorization was obtained through
competitive bidding.

(2) Such applicant must also file with
the Commission the associated con-
tracts for sale, option agreements,
management agreements, or other doc-
uments disclosing the total consider-
ation that the applicant would receive
in return for the transfer or assign-
ment of its authorization. This infor-
mation should include not only a mon-
etary price, but also any future, con-
tingent, in-kind, or other consideration
(e.g., management or consulting con-
tracts either with or without an option
to purchase; below market financing).

(b) Transfers of control or assign-
ments of BTA or PSA authorizations
are subject to the limitations of §§21.4,
21.900 and 21.912 of this subpart.

(c) The anti-trafficking provision of
§21.39 does not apply to the assignment
or transfer of control of a BTA or PSA
authorization, which was granted pur-
suant to the Commission’s competitive
bidding procedures.

[60 FR 36556, July 17, 1995]
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§21.935 Assignment or transfer of con-
trol of station licenses within a
BTA.

Licenses for individual stations with-
in a BTA or PSA area issued to author-
ization holders may not be transferred
or assigned unless they are acquired as
part of a PSA.

[60 FR 36557, July 17, 1995]

§21.936 Cancellation of authorization.

(@) The Commission may revoke or
cancel a BTA or PSA authorization for
gross misconduct, misrepresentation or
bad faith on the part of the authoriza-
tion holder.

(b) Cancellation of a BTA or PSA au-
thorization shall result in termination
of any rights the authorization holder
holds in individual proposed or author-
ized stations within the BTA or PSA.

[60 FR 36557, July 17, 1995]

§21.937 Negotiated interference pro-
tection.

(@) The level of acceptable electro-
magnetic interference that occurs at or
within the boundaries of BTAs, PSAs,
or an incumbent MDS station’s 56.33
km (35 mile) protected service area can
be negotiated and established by an
agreement between the appropriate
parties, provided that:

(1) The parties to such an agreement
file with the Commission a written
statement of no objection, acknowl-
edging that the parties have agreed to
accept a level of interference that does
not meet the protection standards set
forth in §§21.902 or 21.938 of the Com-
mission’s rules;

(2) The statement bears the signa-
tures of all parties to the agreement,
or the signatures of their representa-
tive agents; and

(3) The statement is filed with the
Commission within 30 days of its ratifi-
cation or file in conjunction with an
application with which the agreement
is associated, whichever is earliest.

[60 FR 36557, July 17, 1995]

§21.938 BTA and PSA technical and
interference provisions.

(a) BTA or PSA authorization hold-

ers are expected to cooperate with one

another by designing their stations in
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a manner that protects service in ad-
joining BTAs and PSAs including con-
sideration of interference abatement
techniques such as cross polarization,
frequency offset, directional antennas,
antenna beam tilt, EIRP decrease, re-
duction of antenna height, and terrain
shielding.

(b) Unless the affected parties have
executed a written interference agree-
ment in accordance with §21.937, and
subject to the provisions of §§21.909,
21.913, 21.940, 74.939 of this chapter,
74.940 of this chapter and 74.985 of this
chapter regarding the protection of re-
sponse station hubs, booster service
areas and 125 kHz channels from harm-
ful electromagnetic interference, sta-
tions licensed to a BTA or PSA author-
ization holder must not cause harmful
electromagnetic interference to the
following:

(1) The protected service area of
other authorization holders in adjoin-
ing BTAs or PSAs.

(2) The 56.33 km (35 mile) protected
service areas of authorized or pre-
viously proposed MDS stations (incum-
bents).

(3) Registered receive sites and pro-
tected service areas of authorized or
previously proposed stations in the In-
structional Television Fixed Service
pursuant to the manner in which inter-
ference is defined in §74.903(a).

(c)(1) ITFS applicants may locate a
new station in an unused portion of a
BTA or PSA where interference to a
previously-proposed or authorized MDS
station of a BTA or PSA authorization
holder would not be predicted.

(2) With respect to ITFS applications
only and for purposes of determining
the existence of harmful electro-
magnetic interference as caused to
MDS stations licensed to BTA or PSA
authorization holders by subsequently
proposed ITFS stations within that
BTA, MDS stations licensed to BTA
and PSA authorization holders and will
have a protected service area of 56.33
km (35 miles), centered on the antenna
site of the MDS stations.

(3) The 56.33 km (35 mile) protected
service area afforded to a previously-
proposed or authorized MDS station of
a BTA or PSA authorization holder
with respect to a subsequently pro-
posed ITFS station is entitled to the
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interference protection standards of
§21.902.

(4) An ITFS station authorized before
September 15, 1995 may be modified,
provided the power flux density of that
station does not exceed —73 dBW/m2 (or
the appropriate value for bandwidth
other than 6 MHz) at locations along
the 56.33 km (35 mile) circle centered
on the then-existing transmitting an-
tenna site or service area of a collo-
cated incumbent MDS station, as appli-
cable.

(d) Unless the affected parties have
executed a written interference agree-
ment in accordance with §21.937, it
shall be the responsibility of a BTA or
PSA authorization holder to correct at
its expense any condition of harmful
electromagnetic interference caused to
authorized MDS service at locations
within other BTAs or PSAs or within
the 56.33 km (35 mile) protected service
areas of authorized or previously pro-
posed ITFS and MDS stations (incum-
bents), or at authorized or previously
proposed ITFS receive sites.

(e) Unless specifically excepted, BTA
or PSA authorization holders are gov-
erned by the interference protection
and other technical provisions applica-
ble to MDS.

(f) The calculated free space power
flux density from an MDS station,
other than an incumbent MDS station,
may not exceed —73 dBW/mz2 (or the ap-
propriate value for bandwidth other
than 6 MHz) at locations on BTA or
PSA boundaries for which there is an
unobstructed signal path from the
transmitting antenna to the boundary,
unless the applicant has obtained the
written consent of the authorization
holder for the affected BTA or PSA.

(9)(1) Authorization holders for BTAs
or PSAs must notify authorization
holders of adjoining areas of their ap-
plication filings for new or modified
stations; provided the proposed facility
would produce an unobstructed signal
path anywhere within the adjoining
BTA or PSA.

(2) This service of written notifica-
tion must include a copy of the FCC
application and occur on or before the
date the application is filed with the
Commission.

(3) With regard to incumbent MDS
stations, authorization holders for
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BTAs or PSAs must comply with the
requirements of §21.902.

(h) Where a PSA adjoins a BTA and
both authorizations are held by the
same individual or entity, the PSA
shall be considered an extension of the
protected service area of the BTA re-
garding the interference protection,
limiting signal strength, and notifica-
tion provisions of this section.

[60 FR 36557, July 17, 1995, as amended at 60
FR 57367, Nov. 15, 1995; 63 FR 65112, Nov. 25,
1998]

§21.939 Harmful
ment.

In the event harmful interference oc-
curs or appears to occur, after notice
and an opportunity for a hearing, Com-
mission staff may require any
Multipoint Distribution Service condi-
tional licensee or licensee to:

(a) Modify the station to use cross
polarization, frequency offset tech-
niques, directional antenna, antenna
beam tilt, or

(b) Order an equivalent isotropically
radiated power decrease, a reduction of
transmitting antenna height, a change
of antenna location, a change of an-
tenna radiation pattern, or a reduction
in aural signal power.

[60 FR 36557, July 17, 1995]

interference abate-

§21.940 Non-subscription MDS service.

The Commission must be notified,
and prior Commission approval ob-
tained, before Multipoint Distribution
Service or Multichannel Multipoint
Distribution Service may be provided
on a non-subscription basis.

[63 FR 29668, June 1, 1998]
§§21.941-21.948 [Reserved]

§21.949 Individually licensed 125 kHz
channel MDS response stations.

(a) The provisions of §21.909(a), (e),
(h), (), (I) and (M), and §74.939(j) of this
chapter, also shall apply with respect
to authorization of a 125 kHz channel(s)
MDS response station not under a re-
sponse station hub license. The appli-
cant shall comply with the require-
ments of §21.902, and §21.938 where ap-
propriate, including the provisions of
§§21.909, 21.913, 74.939 of this chapter
and 74.985 of this chapter regarding the
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protection of response station hubs and
booster service areas from harmful
electromagnetic interference, using the
appropriately adjusted interference
protection values based upon the ratio
of the bandwidths in use, where the au-
thorized or previously-proposed co-
channel or adjacent channel station is
operated or to be operated in a system
with one or more response station
hub(s).

(b) An application for a license to op-
erate a new or modified 125 kHz chan-
nel(s) MDS response station not under
a response station hub license shall be
filed with Mellon Bank on FCC Form
304. The applicant shall supply the fol-
lowing information on that form for
each response station:

(1) The geographic coordinates and
street address of the MDS response sta-
tion transmitting antenna; and

(2) The manufacturer’s name, type
number, operating frequency, and
power output of the proposed MDS re-
sponse station transmitter; and

(3) The type of transmitting antenna,
power gain, azimuthal orientation and
polarization of the major lobe of radi-
ation in degrees measured clockwise
from True North; and

(4) A sketch giving pertinent details
of the MDS response station transmit-
ting antenna installation including
ground elevation of the transmitter
site above mean sea level; overall
height above ground, including appur-
tenances, of any ground-mounted tower
or mast on which the transmitting an-
tenna will be mounted or, if the tower
or mast is or will be located on an ex-
isting building or other manmade
structure, the separate heights above
ground of the building and the tower or
mast including appurtenances; the lo-
cation of the tower or mast on the
building; the location of the transmit-
ting antenna on the tower or mast; and
the overall height of the transmitting
antenna above ground.

(c) Each MDS response station li-
censed under this section shall comply
with the following:

(1) No MDS response station shall be
located beyond the protected service
area of the MDS station with which it
communicates; and
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(2) No MDS response station shall op-
erate with a transmitter output power
in excess of 2 watts; and

(3) No MDS response station shall op-
erate at an excess of 16 dBW EIRP.

(d) During breaks in communica-
tions, the unmodulated carrier fre-
quency shall be maintained within 35
kHz of the assigned frequency at all
times. Adequate means shall be pro-
vided to insure compliance with this
rule.

(e) Each MDS response station shall
employ a directive transmitting an-
tenna oriented towards the transmitter
site of the associated MDS station or
towards the response station hub with
which the MDS response station com-
municates. The beamwidth between
half power points shall not exceed 15°
and radiation in any minor lobe of the
antenna radiation pattern shall be at
least 20 dB below the power in the main
lobe of radiation.

(f) A response station may be oper-
ated unattended. The overall perform-
ance of the response station trans-
mitter shall be checked by the licensee
of the station or hub receiving the re-
sponse signal, or by the licensee’s em-
ployees or agents, as often as necessary
to ensure that the transmitter is func-
tioning in accordance with the require-
ments of the Commission’s rules. The
licensee of the station or hub receiving
the response signal is responsible for
the proper operation of the response
station and must have reasonable and
timely access to the response station
transmitter. The response station shall
be installed and maintained by the li-
censee of the associated station or hub,
or the licensee’s employees or agents,
and protected in such manner as to
prevent tampering or operation by un-
authorized persons. No response sta-
tion which has not been installed by an
authorized person may lawfully com-
municate with any station or hub.

[63 FR 65112, Nov. 25, 1998; 64 FR 4055, Jan. 27,
1999]

EFFECTIVE DATE NOTE: At 63 FR 65112, Nov.
25, 1998, §21.949 was added. Paragraphs (a),
(b), and (f) contain information and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.
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§21.950 MDS subject to competitive
bidding.

Mutually exclusive MDS initial ap-
plications are subject to competitive
bidding. The general procedures set
forth in 47 CFR chapter I, part 1, sub-
part Q are applicable to competitive
bidding proceedings used to select
among mutually exclusive MDS appli-
cants, unless otherwise provided in 47
CFR chapter I, part 21, subpart K.

[60 FR 36557, July 17, 1995]

§21.951 MDS competitive bidding pro-
cedures.

(a) The following competitive bidding
procedures will generally be used in
MDS auctions. Additional, specific pro-
cedures may be set forth by public no-
tice. The Commission may also design
and test alternative procedures. See 47
CFR 1.2103 and 1.2104.

(1) Competitive bidding design. Si-
multaneous multiple round bidding
will be used in MDS auctions, unless
the Commission specifies by public no-
tice the use of sequential oral (open
outcry) bidding or sealed bidding (ei-
ther sequential or simultaneous).
Combinatorial bidding may also be
used with any type of auction design.

(2) Competitive bidding mechanisms.
The Commission may utilize the fol-
lowing mechanisms in MDS auctions:

(i) Sequencing. The Commission will
establish and may vary the sequence in
which the BTA service areas will be
auctioned.

(ii) Grouping. In the event the Com-
mission uses either a simultaneous
multiple round competitive bidding de-
sign or combinational bidding, the
Commission will determine which BTA
service areas will be auctioned simul-
taneously or in combination.

(iii) Reservation price. The Commis-
sion may establish a reservation price,
either disclosed or undisclosed, below
which a BTA service area subject to
auction will not be awarded.

(iv) Minimum bid increments. The
Commission will, by announcement be-
fore or during an MDS auction, require
minimum bid increments in dollar or
percentage terms.

(v) Stopping rules. The Commission
will establish stopping rules before or
during multiple round MDS auctions in
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order to terminate an auction within a
reasonable time.

(vi) Activity Rules. The Commission
will establish activity rules which re-
quire a minimum amount of bidding
activity. In the event that the Commis-
sion establishes an activity rule in con-
nection with a simultaneous multiple
round auction, the Commission will
allow bidders to request and to receive
automatically waivers of such rule, the
number of which will be determined by
the Commission.

(vii) Suggested minimum bid. The
Commission may establish suggested
minimum bids on each BTA service
area subject to auction. Bids below the
suggested minimum bid would count as
activity under the activity rule only if
no bids at or above the suggested min-
imum bid are received.

(b) ldentities of bidders. The Com-
mission will generally release informa-
tion concerning the identities of bid-
ders before each auction but may
choose, on an auction-by-auction basis,
to withhold the identity of the bidders
associated with bidder identification
numbers. The Commission will an-
nounce by public notice before the
MDS auction where the bidders’ identi-
ties will be revealed.

(c) Commission control of auction.
The Commission may delay, suspend,
or cancel an MDS auction in the event
of a natural disaster, technical obsta-
cle, evidence of security breach, unlaw-
ful bidding activity, administrative ne-
cessity, or for any other reason that af-
fects the fair and efficient conduct of
the competitive bidding. The Commis-
sion also has the authority, at its sole
discretion, to resume the competitive
bidding starting from the beginning of
the current or some previous round or
cancel the competitive bidding in its
entirety.

[60 FR 36557, July 17, 1995]

§21.952 Bidding
dures.

(a) Short-form applications. To par-
ticipate in MDS auctions, all appli-
cants must submit short-form applica-
tions, along with all required certifi-
cations and exhibits specified by such
forms, pursuant to the provisions of
§1.2105(a) and any Commission public
notices. See 47 CFR 1.2105(a).

application proce-
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(b) Filing of short-form applications.
Prior to any MDS auction, the Com-
mission will issue a public notice an-
nouncing the availability of BTA serv-
ice areas and, in the event that mutu-
ally exclusive short-form applications
(as defined by §21.925(a)(2)) are filed,
the date of the auction for those BTA
service areas. This public notice also
will specify the date on or before which
applicants intending to participate in
an MDS auction must file their short-
form applications in order to be eligi-
ble for that auction, and it will contain
information necessary for completion
of the application as well as other im-
portant information such as the mate-
rial which must accompany the forms,
any filing fee that must accompany the
application or any upfront payment
that will need to be submitted, and the
location where the application must be
filed.

(¢) Modification and dismissal
short-form applications.

(1) Any short-form application that is
not signed in some manner or form, in-
cluding by electronic means, and does
not contain all requisite certifications
is unacceptable for filing and cannot be
corrected subsequent to any applicable
filing deadline. Such short-form appli-
cation will be dismissed with prejudice.

(2) The Commission will provide bid-
ders a limited opportunity to cure cer-
tain defects specified herein and to re-
submit an amended short-form applica-
tion. For MDS, we classify all amend-
ments to a short-form application as
major, except those to correct minor
errors or defects, such as typographical
errors, or those to reflect ownership
changes or formation of bidding con-
sortia or joint bidding arrangements
specifically permitted under §21.953. A
short-form application may be modi-
fied to make minor amendments. How-
ever, applicants who fail to correct de-
fects in their short-form applications
in a timely manner as specified by pub-
lic notice will have their applications
dismissed with no opportunity for re-
submission.

(3) A short-form application will be
considered to be a newly filed applica-
tion if it is amended by a major amend-
ment and may not be resubmitted after
applicable filing deadlines.

[60 FR 36558, July 17, 1995]

of
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§21.953 Prohibition of collusion.

(a) Except as provided in paragraphs
(b), (c) and (d) of this section, after the
filing of short-form applications, all
applicants in an MDS auction are pro-
hibited from cooperating, collabo-
rating, discussing or disclosing in any
manner the substance of their bids or
bidding strategies, or discussing or ne-
gotiating settlement agreements, with
other applicants until after the win-
ning bidder makes the required down
payment, unless such applicants are
members of a bidding consortium or
other joint bidding arrangement identi-
fied on the applicant’s short-form ap-
plication. Communications among ap-
plicants concerning matters unrelated
to the MDS auction will be permitted
after the filing of short-form applica-
tions.

(b) Applicants may modify their
short-form applications to reflect for-
mation of consortia or changes in own-
ership at any time before or during an
auction, provided such changes do not
result in a change in control of the ap-
plicant, and provided that the parties
forming consortia or entering into
ownership agreements have not applied
for the same BTA service area.

(c) After the filing of short-form ap-
plications, applicants may make agree-
ments to bid jointly for BTA service
areas, provided the parties to the
agreement have not applied for the
same service areas.

(d) After the filing of short-form ap-
plications, a holder of a non-control-
ling attributable interest in an entity
submitting a short-form application
may, under the circumstances specified
in §1.2105(c)(4), acquire an ownership
interest in, form a consortium with, or
enter into a joint bidding arrangement
with, other applicants for the same
BTA service areas. See 47 CFR
1.2105(c)(4).

(e) To reflect the changes in owner-
ship or in the membership of consortia
or joint bidding arrangements specified
in paragraphs (b), (c) and (d) of this
section, applicants must amend their
short-form applications by submitting
a revised short-form application, filed
within two business days of any such
change; such modifications will not be
considered major amendments of the
applications within the meaning of
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§21.952(c)(2). However, any amendment
which results in the change of control
of an applicant will be considered a
major amendment of the short-form.

(f) For purposes of this section, the
terms “‘applicant” and ‘“‘bids or bidding
strategies’ are defined as set forth in
47 CFR 1.2105(c)(5).

[60 FR 36558, July 17, 1995]

§21.954 Submission of up front pay-
ments.

(@) The Commission will require ap-
plicants to submit an upfront payment
prior to the MDS auction. The amount
of the upfront payment for each BTA
service area being auctioned and the
procedures for submitting it will be set
forth in a public notice. Upfront pay-
ments may be made by wire transfer or
by cashier’s check drawn in U.S. dol-
lars from a financial institution whose
deposits are insured by the Federal De-
posit Insurance Corporation and must
be made payable to the Federal Com-
munications Commission. No interest
will be paid on upfront payments.

(b) For MDS auctions, the Commis-
sion will require each applicant to sub-
mit an upfront payment equal to the
largest combination of activity units
(as defined in the Commission’s activ-
ity rules established pursuant to
§21.951(a)(2)(vi)) associated with the
BTAs on which the applicant antici-
pates being active in any single round
or bidding. Applicants who are small
businesses eligible for reduced upfront
payments will be required to submit an
upfront payment amount in accordance
with §21.960(c). If an upfront payment
is not in compliance with the Commis-
sion’s rules, or if insufficient funds are
tendered to constitute a valid upfront
payment, the applicant shall have a
limited opportunity to correct its sub-
mission to bring it up to the minimum
valid upfront payment prior to the auc-
tion. An applicant who fails to submit
a sufficient upfront payment to qualify
it to bid on any BTA service area being
auctioned will be ineligible to bid, its
application will be dismissed, and any
upfront payment it has made will be
returned.

(c) The upfront payment(s) of a bid-
der will be credited toward any down
payment required for the BTA service
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areas on which the bidder is the win-
ning bidder. Where the upfront pay-
ment amount exceeds the required
down payment of a winning bidder, the
Commission may refund the excess
amount after determining that no bid
withdrawal payments are owned by
that bidder. In the event a payment is
assessed pursuant to §21.959(a) for bid
withdrawal or default, upfront pay-
ments or down payments on deposit
with the Commission will be used to
satisfy the bid withdrawal or default
payment before being applied toward
any additional payment obligations
that the winning bidder may have.

[60 FR 36559, July 17, 1995]

§21.955 Submission of down payments.

(a) After bidding has ended on all
BTA service areas, the Commission
will identify and notify the winning
bidders and declare the bidding closed
in the MDS auction. Within five (5)
business days after being notified that
it is a winning bidder on a particular
BTA service area(s), a winning bidder
must submit to the Commission’s
lockbox bank such additional funds as
are necessary to bring its total depos-
its (upfront payment plus down pay-
ment) up to twenty (20) percent of its
winning bid(s). This down payment
may be made by wire transfer or by
cashier’s check in U.S. dollars from a
financial institution whose deposits are
insured by the Federal Deposit Insur-
ance Corporation and must be made
payable to the Federal Communica-
tions Commission.

(b) Winning bidders who are small
businesses eligible for installment pay-
ments under §21.960(b) are only re-
quired to bring their total deposits up
to ten (10) percent of their winning
bids. Such small businesses must pay
the remainder of the twenty (20) per-
cent down payment within five (5) busi-
ness days following release of the pub-
lic notice stating that their BTA au-
thorizations are ready to be issued.

(c) Down payments will be held by
the Commission until the winning bid-
der has been issued its BTA authoriza-
tion and has paid the remaining bal-
ance of its winning bid, in which case it
will not be returned, or until the win-
ning bidder is found unqualified to be a
station licensee or has defaulted, in

§21.956

which case it will be returned, less ap-
plicable default payments. No interest
will be paid on any down payment.

[60 FR 36559, July 17, 1995]

§21.956 Filing of long-form applica-
tions or statements of intention.

(a)(1) Within 30 business days of being
notified of its status as a winning bid-
der, each winning bidder for a BTA
service area will be required to submit
either:

(i) An initial long-form application
for an MDS station license, along with
any required exhibits; or

(i) A statement of intention with re-
gard to the BTA service area, along
with any required exhibits, showing
the encumbered nature of the BTA,
identifying all previously authorized or
proposed MDS and ITFS facilities, and
describing in detail the winning bid-
der’s plan for obtaining the previously
authorized and/or proposed MDS sta-
tions within the BTA.

(2) A winning bidder that fails to sub-
mit either the initial long-form appli-
cation or statement of intention as re-
quired under this section, and fails to
establish good cause for any late-filed
application or statement, shall be
deemed to have defaulted and will be
subject to the payments set forth in
§21.959(a).

(b) Each initial long-form application
for an MDS station license within an
auction winner’s BTA service area, and
each statement of intention with re-
gard to an auction winner’s BTA serv-
ice area, must also include the fol-
lowing:

(1) FCC Form 430;

(2) An exhibit detailing the terms and
conditions and parties involved in any
bidding consortia, joint venture, part-
nership or other agreement or arrange-
ment the winning bidder had entered
into relating to the competitive bid-
ding process prior to the time bidding
was completed (see 47 CFR 1.207(d));

(3) An exhibit complying with 47 CFR
1.2110(i) and 21.960(e), if the winning
bidder submitting the long-from appli-
cation or statement of intention claims
status as a designated entity.

(c) Subsequent long-form applica-
tions for additional MDS station li-
censes within the BTA service areas of
winning bidders may be submitted at
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any time during the five year build-out
period and need not contain the exhib-
its specified in paragraphs (b)(2)
through (3) of this section.

[60 FR 36559, July 17, 1995, as amended at 61
FR 18098, Apr. 24, 1996]]

§21.957 Petitions to deny against long-
from applications; comments on
statements of intention.

(a) Within thirty (30) days after the
Commission gives public notice that a
long-form application for an MDS sta-
tion license submitted by a winning
bidder within its BTA service area has
been accepted for filing, petitions to
deny that application may be filed.
Any such petitions and oppositions
thereto must comply with the require-
ments of 47 CFR 1.2108 and 21.30.

(b) Parties wishing to comment on or
oppose the issuance of a BTA author-
ization issued in connection with the
filing of a statement of intention by a
winning bidder must do so prior to the
Commission’s issuance of the BTA au-
thorization.

[60 FR 36559, July 17, 1995]

§21.958 Full payment and issuance of
BTA authorizations.

Each winning bidder, except for small
businesses eligible for installment pay-
ments under §21.960(b), must pay the
balance of its winning bid for its BTA
service area(s) in a lump sum within
five (5) business days following the re-
lease of the public notice stating that
the BTA authorization(s) is ready to be
issued. A winning bidder who sub-
mitted a long-form application for an
MDS station license within its BTA
service area pursuant to §21.956(a) will
receive its BTA authorization concur-
rent with the grant of its MDS condi-
tional station license within its BTA
service area. A winning bidder who sub-
mitted a statement of intention with
regard to its BTA service area pursu-
ant to §21.956(a) will receive its BTA
authorization following the Commis-
sion’s review of its statement of inten-
tion. The Commission will issue a BTA
authorization to a winning bidder with-
in ten (10) business days following noti-
fication of receipt of full payment of
the amount of the winning bid.

[60 FR 36559, July 17, 1995]
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§21.959 Withdrawal, default and dis-
qualification.

(@) When the Commission conducts
an MDS simultaneous multiple round
auction, the Commission will impose
additional payment requirements on
bidders who withdraw high bids during
the course of an auction, who default
on down or full payments due after an
auction closes, or who are disqualified.
The withdrawal and default payments
set forth below will be deducted from
any upfront payments or down pay-
ments that the withdrawing, defaulting
or disqualified bidder has deposited
with the Commission.

(1) Bid withdrawal prior to close of
auction. A bidder who withdraws a
high bid during the course of an auc-
tion will be subject to a payment equal
to the difference between the amount
bid and the amount of the winning bid
the next time the license is offered by
the Commission. No withdrawal pay-
ment will be assessed if the subsequent
winning bid exceeds the withdrawn bid.

(2) Default or disqualification after
close of auction. See §1.2104 (g)(2) of this
chapter.

(b) If the Commission were to con-
duct a sequential oral (open outcry)
auction or sealed bid auction for MDS,
the Commission may modify the pay-
ments set forth in paragraph (a) of this
section to be paid in the event of bid
withdrawal, default or disqualification;
provided, however, that such payments
shall not exceed the payments specified
in paragraph (a) of this section.

(1) In the case of sealed bidding:

(i) If a bid is withdrawn before the
Commission releases the initial public
notice announcing the winning bid-
der(s), no bid withdrawal payment will
be assessed.

(if) If a bid is withdrawn after the
Commission release the initial public
notice announcing the winning bid-
der(s), the bid withdrawal payment will
be equal to the difference between the
high bid amount and the amount of the
next highest bid. Losing bidders will
only be subject to this bid withdrawal
payment for a period of thirty (30) days
after the Commission release the ini-
tial public notice announcing the win-
ning bidders.

(2) In the case of oral
(open outcry) bidding:

sequential
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(i) If a bid is withdrawn before the
bidder has declared the bidding to be
closed for the BTA service area bid on,
no bid withdrawal payment will be as-
sessed.

(ii) If a bid is withdrawn after the
Commission has declared the bidding
to be closed for the BTA service area
bid on, the bid withdrawal payment of
paragraphs (a) (1) and (2) of this section
will apply.

(c) If a winning bidder withdraws it
bid after the Commission has declared
competitive bidding closed or fails to
remit the required down payment with-
in five (5) business days after the Com-
mission has declared competitive bid-
ding closed, the bidder will be deemed
to have defaulted, its application will
be dismissed, and it will be liable for
the default payment specified in para-
graph (a)(2) of this section. In such
event, the Commission may either re-
auction the BTA service area to exist-
ing or new applicants or offer it to the
other highest bidders (in descending
order) at their final bids.

(d) A winning bidder who is found un-
qualified to be an MDS station li-
censee, fails to remit the balance of its
winning bid in a timely manner, or de-
faults or is disqualified for any reason
after having made the required down
payment, will be deemed to have de-
faulted and will be liable for the pay-
ment set forth in paragraph (a)(2) of
this section. In such event, the Com-
mission will generally conduct another
auction for the BTA service area, af-
fording new parties an opportunity to
file applications for such service area.

(e) Bidders who are found to have vio-
lated the antitrust laws or the Com-
mission’s rules in connection with
their participation in the MDS com-
petitive bidding process may be sub-
ject, in addition to any other applica-
ble sanctions, to loss of their upfront
payment, down payment or full bid
amount, and may be prohibited from
participating in future auctions.

[60 FR 36560, July 17, 1995, as amended at 63
FR 2348, Jan. 15, 1998]

§21.960 Designated entity provisions
for MDS.
(a) Designated entities. As specified in
this section, designated entities that
are winning bidders for BTA service

§21.960

areas are eligible for special incentives
in the auction process. See 47 CFR
1.2110.

(b) Installment payments. Small busi-
nesses and small business consortia
may elect to pay the full amount of
their winning bids for BTA service
areas in installments over a ten (10)
year period running from the date that
their BTA authorizations are issued.

(1) Each eligible winning bidder pay-
ing for its BTA authorization(s) on an
installment basis must deposit by wire
transfer or cashier’s check in the man-
ner specified in §21.955 sufficient addi-
tional funds as are necessary to bring
its total deposits to ten (10) percent of
its winning bid(s) within five (5) busi-
ness days after the Commission has de-
clared it the winning bidder and closed
the bidding. Failure to remit the re-
quired payment will make the bidder
liable for the payments set forth in
§21.959(a)(2).

(2) Within five (5) business days fol-
lowing release of the public notice
stating that the BTA authorization of
a winning bidder eligible for install-
ment payments is ready to be issued,
the winning bidder shall pay another
ten (10) percent of its winning bid,
thereby commencing the eligible bid-
der’s installment payment plan. The
Commission will issue the BTA author-
ization to the eligible winning bidder
within ten (10) business days following
notification of receipt of this addi-
tional ten (10) percent payment. Fail-
ure to remit the required payment will
make the bidder liable for the pay-
ments set forth in §21.959(a)(2).

(3) Upon issuance of a BTA authoriza-
tion to a winning bidder eligible for in-
stallment payments, the Commission
will notify such eligible BTA author-
ization holder of the terms of its in-
stallment payment plan. For MDS,
such installment payment plans will:

(i) Impose interest based on the rate
of ten (10) year U.S. Treasury obliga-
tions at the time of issuance of the
BTA authorization, plus two and one
half (2.5) percent;

(ii) Allow installment payments for a
ten (10) year period running from the
date that the BTA authorization is
issued;

(iii) Begin with interest-only pay-
ments for the first two (2) years; and
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(iv) Amortize principal and interest
over the remaining years of the ten (10)
year period running from the date that
the BTA authorization is issued.

(4) Conditions and obligations. See
§1.2110(f)(4) of this chapter.

(5) Unjust enrichment. (i) If an eligi-
ble BTA authorization holder that uti-
lizes installment financing under this
paragraph seeks to assign or transfer
control of its BTA authorization to an
entity not meeting the eligibility
standards for installment payments,
the holder must make full payment of
the remaining unpaid principal and any
unpaid interest accrued through the
date of assignment or transfer as a con-
dition of approval. If an eligible BTA
authorization holder that utilizes in-
stallment financing under this sub-
section seeks to partition, pursuant to
§21.931, a portion of its BTA containing
one-third or more of the population of
the area within its control in the li-
censed BTA to an entity not meeting
the eligibility standards for install-
ment payments, the holder must make
full payment of the remaining unpaid
principal and any unpaid interest ac-
crued through the date of partition as
a condition of approval.

(ii) If a BTA authorization holder
that utilizes installment financing
under this subsection seeks to make
any change in ownership structure that
would result in the holder losing eligi-
bility for installment payments, the
holder shall first seek Commission ap-
proval and must make full payment of
the remaining unpaid principal and any
unpaid interest accrued through the
date of the change in ownership struc-
ture as a condition of approval. In-
creases In gross revenues that result
from revenues from operations, busi-
ness development or expanded service
shall not be considered changes in own-
ership structure under this paragraph.

(c) Reduced upfront payments. A pro-
spective bidder that qualifies as a
small business, or as a small business
consortia, is eligible for a twenty-five
(25) percent reduction in the amount of
the upfront payment required by
§21.954. To be eligible to bid on a par-
ticular BTA, a small business will be
required to submit an upfront payment
equal to seventy-five (75) percent of the
upfront payment amount specified for

47 CFR Ch. | (10-1-99 Edition)

that BTA in the public notice listing
the upfront payment amounts cor-
responding to each BTA service area
being auctioned.

(d) Bidding credits. A winning bidder
that qualifies as a small business, or as
a small business consortia, may use a
bidding credit of fifteen (15) percent to
lower the cost of its winning bid on any
of the BTA authorizations awarded in
the MDS auction.

(1) Unjust enrichment. See §1.2111 of
this chapter.

(2) [Reserved]

(e) Short-form application certification;
Long-form application or statement of in-
tention disclosure. An MDS applicant
claiming designated entity status shall
certify on its short-form application
that it is eligible for the incentives
claimed. A designated entity that is a
winning bidder for a BTA service
area(s) shall, in addition to informa-
tion required by §21.956(b), file an ex-
hibit to either its initial long-form ap-
plication for an MDS station license, or
to its statement of intention with re-
gard to the BTA, which discloses the
gross revenues for each of the past
three years of the winning bidder and
its affiliates. This exhibit shall de-
scribe how the winning bidder claiming
status as a designated entity satisfies
the designated entity eligibility re-
quirements, and must list and summa-
rize all agreements that affect des-
ignated entity status, such as partner-
ship agreements, shareholder agree-
ments, management agreements and
other agreements, including oral agree-
ments, which establish that the des-
ignated entity will have both de facto
and de jure control of the entity. See 47
CFR 1.2110(i).

(f) Records maintenance. All holders of
BTA authorizations acquired by auc-
tion that claim designated entity sta-
tus shall maintain, at their principal
place of business or with their des-
ignated agent, an updated documen-
tary file of ownership and revenue in-
formation necessary to establish their
status. Holders of BTA authorizations
or their successors in interest shall
maintain such files for a ten (10) year
period running from the date that their
BTA authorizations are issued. The
files must be made available to the
Commission upon request.
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(g) Audits. BTA authorization holders
claiming eligibility under designated
entity provisions shall be subject to
audits by the Commission, using in-
house or contract resources. Selection
for an audit may be random, on infor-
mation, or on the basis of other fac-
tors. Consent to such audits is part of
the certification included in the short-
form application. Such consent shall
include consent to the audit of the
holders’ books, documents and other
material (including accounting proce-
dures and practices), regardless of form
or type, sufficient to confirm that such
holders’ representations are, and re-
main, accurate. Such consent shall also
include inspection at all reasonable
times of the facilities, or parts thereof,
engaged in providing and transacting
business or keeping records regarding
licensed MDS offerings, and shall also
include consent to the interviewing of
principals, employees, customers, and
suppliers of the BTA authorization
holders.

[60 FR 36560, July 17, 1995, as amended at 60
FR 57367, Nov. 15, 1995; 63 FR 2348, Jan. 15,
1998]

§21.961 Definitions applicable to des-
ignated entity provisions.

(a) Scope. The definitions in this sec-
tion apply to §21.960, unless otherwise
specified in that section.

(b) Small business;
small businesses.

(1) A small business is an entity that
together with its affiliates has average
annual gross revenues that are not
more than $40 million for the preceding
three calendar years.

(2) Aggregation of gross revenues.

(i) Except as specified in paragraph
(b)(2)(ii) of this section, the gross reve-
nues of the applicant (or BTA author-
ization holder) and its affiliates shall
be considered on a cumulative basis
and aggregated for purposes of deter-
mining whether the applicant (or hold-
er) is a small business.

(if) Where an applicant (or BTA au-
thorization holder) is a consortium of
small businesses, the gross revenues of
each small business shall not be aggre-
gated.

(3) A small business consortium is a
conglomerate organization formed as a
joint venture between mutually-inde-

consortium of
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pendent business firms, each of which
individually satisfies the definition of
a small business.

(c) Gross revenues shall mean all in-
come received by an entity, whether
earned or passive, before any deduc-
tions are made for costs of doing busi-
ness (e.g., cost of goods sold), as evi-
denced by audited financial statements
for the preceding relevant number of
calendar years, or, if audited financial
statements were not prepared on a cal-
endar-year basis, for the preceding rel-
evant number of fiscal years. If an enti-
ty was not in existence for all or part
of the relevant period, gross revenues
shall be evidenced by the audited fi-
nancial statements of the entity’s
predecessor-in-interest or, if there is no
identifiable predecessor-in-interest,
unaudited financial statements cer-
tified by the applicant as accurate.

(d) The definition of an affiliate of an
applicant is set forth in 47 CFR
1.2110(b)(4).

[60 FR 36562, July 17, 1995, as amended at 60
FR 57368, Nov. 15, 1995]
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